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on to Lands: But 1t 18 the Law. of Conſcience 
which giveth the Adminiſtration of the Goods 
of. the Deceaſed to many Perſons, 1 
whom, the. Children are firſt to be admitted; 
and-if there are none, then the next of Kin 
in the Male Line; if none of thoſe, then the 
next of Kin in the Female Line; But by dur 
Law, the next of Kin of both Sexes are equally 
adnutted z-as ſhall be ſhewed hereafter. 
Neither was the Word Adminifrator known 
in our Law before the Statute .31 E. 2. ſince 
which Time, he hath been called Executor dati. 
vus, becauſe he is appointed by the Ordinary; 
and like. an Executor appointed by the Teſtator 
himſelf,” he is liable to pay the Debts of the 
late late, and therefore, like him, is entitled to 
all his Goods and Chat tels. 
_ Before I treat of the Particulars relating to 
Adminiſtrators, it may not be improper to give 


my Reader an oy Actount, by whom, 


and - 
. 2 


9 Rep. in 
Henſloe's 
Caſe, 38 b. 


Prior of Lockton, and other his Executors, ad 


were formerly diſpoſed in England. 


ing cuſtomary in thoſe Days, when the King's 
other Officers, to ſeize their Goods to diſ- 


Adminiſtrator and 
and in what Manner the Goods of Intefates 


My Lord Coke tells us, That the King, who 
is Parens Patrie, and hath the ſupreme Care to 
provide for his Subjects, that every one might 
enjoy his Right, did uſually, by his ( fficers, 
ſeize the Inteffates Goods, and diſpoſe them 
towards his Burial, and to pay his Debts, and 
what remained 'was - for the Advancement of 
his Wife and Children, and if there were no 
ſuch, then to the next of Kin; and to prove 
this, he cites the cloſe Roll, 7 H. 3. Rot. 16. viz, 
Bona inteſtatorum capi ſolebant in manus Regis, 
Sc. but the King uſually left the Diſpoſal 
thereof to the Ordinary; becauſe he who took 
Care of the Souls of Men when livin „ Was 
eſteemed the fitteſt Perſon to diſpoſe of their 
Goods when dead. 

But Mr. Selden, who had ſeen that Record, 
gives us a different Account of it, viz. The King 
wrote to the Sheriff of Lincoln, That Conflat 
nobis per inquiſſtionem nobis miſſam ſub ſigillo Ste- 
pbani de Segrave & aliorum proborum hominum 
guod Richardus filius Dune Non obiit inteftatus, 
therefore he commanded the Sheriff to deliver 
all his Goods in manu noftras capta, &c. to the 
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faciend' teſtamentum 1 

Now tis probable by this Record, That Fitz 
Dune was indebted to the King, and when 
that Debt was paid, he wrote to the Sheriff to 
deliver the Goods which he had ſeized ; it be- 


Tenants died in his Debt, for the Sheriff, or 


„ „een ect boi e bots bat ed oy oy > Oh) has 


charge that Debt; and this appears by Magna 
Charta, 


þ Adminiſtration. 

Charta, cap. 18. where the Sheriff is commanded 
= bs N imbreviare bona & catalla defuncti to 
ho the Value of the Debt, & quod reſdunm relin- 
Ui quatur Executoribus ad faciend teſtamentum & ſi 
bil nobis debeatur ab ipſo omnia catalla cedant de- 


rs, fnifo ſalvis uxori eiu & liberis ſuis rationabilibus 
nd - Tis to be obſerved, That the Word Executors 
of in this Place, did not imply that there was 
no a #il!; for whoſoever medled with the In- 
ve teſtate's Eftate, was call'd an Executor, there was 


no Adminiſtrator till the Statute 31 Ed. 3. ca. 11, 
as hath already, and ſhall be farther obſerved 
hereafter. And when he who poſſeſſed him- 
ok ſelf of the. Inteſtate's Eſtate, - diſpoſed it in 
as ſuch Manner as he apprehended the Inteſtate 
eir would have done, this in the Language of 
that Time was facere teſtamentum. a 
This is a true Account of that Roll; fo that 
it ſeems extraordinary, that my Lord Coke 
ſhould cite a Record to prove a Cuſtom for the 
King to ſeize Inteſtates Eſtates, when there 
is not a Word in it of the Parties dying in- 
teſtate, - but quite-contrary.' And it there had 
been any ſuch Cnſtom, it would have appeared 
in ſome other Record or Writing of that Time, 
= there is nothing to be found which looks 
Ake it. -W. Vt} 30) Yo 1627 :nath 
His Proof is much of the ſame Nature which 
he brings to eee the Care of the Dis- 
poſal of Inteſtates Goods was uſually left to the 
Ordinary; for he tells us, it was granted to 
them by a Conflitution: of Archbiſhop Stratford, 
Anno 11 2. made in a Provincial Synod by 
him held in London, Anno 1280, and this he 
tell us was conſenſu Regis & magnatum regni, 
B 2 whereas 


4 Adminiſtrator and 
whereas that Archbiſhop was dead above 39 
Years before that Time. Oy = 
But tis plain, both from Records and Hiſto- i 
Py, that in the Time of our Saxon Anceſtors, 3 
the chief Lord of the Fee diſpoſed the Goods 
of his Tenants dying inteſtate in Time of 
Peace; tis true he was entitled to an Heriot, 
but the reſt of the Perſonal Eſtate was, by 
his Direction and Advice, divided between the 
Widow and Children, and next of Kin, accord- 
ing as to every one of them of Right it belonged; 
that 1s,” according to natural Right, by which 
the Children excluded all the Kindred of a 
more remote Degree, and therefore the Rule 
was, /i liberi uon — proximus gradus in poſſeſto- 
ue fratres i avunculi, Sc. P0200: 
And this likewiſe appears by the Laws of 
Lambere King Canutus the Dane, viz. where a Man dier 
fo. 122. jnteſlate, the Lord ſhall not take his Goods, ex- 
cept what is due to him for an Heriot, but all 
is to be diſtribated by bis Fudgment to his Wife, 
Children, and next of Kin, juſtly according to 

their ſeveral Rights. 171 
Tis true, by this Law the Wife had a Right 
to her diſtributrve Part, and fo it continues to 
this very Time, I mean a Right by which a 
Pro is veſted in her diftin& from her Chil- 
dren: But by the Civil Law tis otherwiſe, for 
if there are Children, and ſhe ſurvive her 
Huſband, the Property of his Goods, is, by 
that Law, veſted in them, and the Wife hat 
only the Uſe thereof during Life; and if ſhe 
-marry again, ſhe is then to give Security to 
reſtore the Goods to her Children by the for- 
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And as the Wife had her Right, ſo the-Chil- 


dren had theirs, for in thole Days Goods as 
well as Lands paſſed by Deſcent, and the Lord 
IT of the Fee was in the Place of a Judge, to ſee 
that there ſhould be an Equality in the Diſt» 
& bution, as well of the Goods as the Lands. 

admit that by the ancient Britiſb Laws, 
the eldeſt Son inherited his Father's Eaildoms 
and Barones, but his - ne Lands 1 
to all his Sons ; this appears the 
Laws of Elward the Fe San b 


mei us Lege 36 de inteſtatorum bonis, &c. (vix.) 
fiquis inteſtatus obior it liberi ejus bereditatem equali- 
ter dividant. | 3 | 

But Villiam the Conqueror finding it incon- 


— venient to have Inheritances thus ſubdivided. 
-x. and having gotten the Demeſnes of the Crown, 

all and the Lands of all thoſe 'who oppoſed him, 

fe, he gave thoſe Lands to his Friends, reſervi 

to W certain honorary Tenures for the Defence 


the Kingdom; and the Lands which were held 
under thoſe Tenures, did, according to the 
to Cuſtom of Normandy, deſcend to the eldeſt Son. 
2 And becauſe there were many of thoſe Honora- 
il. ry Infendations in all Parts of this Nation, thoſe 
I Tenures, in the Courſe of about 200 Years, in- 
er troduced and ſettled a Parity in the Succeſſion 
y of Lands held by other Tenures, except in 


Kent, and in ſome ancient Burroughs, where a 

0 contrary Cuſtom ſtill prevailed; and tis pro- 
to bable, that by the Policy of the Common Law, 
uy Men were permitted to diſpoſe their Inheri- 
7 tances in ſuch Burroughs by their laſt Wills, on 
id Purpoſe to break in _ that Cuſtom, and > 
| 3 tle 


the Conqueror, and recited by Mr. Lambard, Fol. 167. 
and alſo by Mr. Selden in his Notes -: rS Ead- pol. 184. 
0 


— 


Auminiſtrator und 
tie theit Lands upon the eldeſt Son; for before 
the Statute 32 H. 8. they could not do it inany 
other Places by Vill. e 
But to return. It hath already been obſerv. 
ed, that the Diſpoſition of Inteſtates Goods was 
in the chief Lord; but that muſt be under- 
ſtood in Caſe he was his immediate Tenant, and 
died at Home and in Peace: But if he was not 
his Tenant, or if he died in his Lord's Army, 
then his'Goods were under the Juriſdiction of 
that Temporal Court where they actually 
were at the Time of his Death, or where the 
Party himſelf died; that is, the Goods were to 
be divided amongſt the Wife, and Children, and 
the next of Kin, by the Juriſdiction of that 
Court, according as to every one of them of 
Right it belonged. + wore nach N nd 
And this appears by the Writ de rationabili 
parte bonorum long before the Conqueſt, and ſo 
.the Law continu'd till the Reign of H. 1. who 
'by his Charter granted, That if a Man died 
without diſpoſing his Money or Eſtate, his Wife 
or Children, or next of Kin, or lawful Tenants, 
—_ divide it amongſt them for the good of bis 


Mr. Selden tells us, this is the firſt Account we 
have of any Diſpoſition of Inteſtates pro ſalute 
anime; and tho by thoſe Words the Ordinaries 
"might have claimed ſome Power in ſuch Caſes, 
as having the general Care of Mens Souls in 
their reſpective Dioceſes, yet they had no ſuch 
Authority at that Time, nor in the Reign of his 
Son and Succeſſor H 2. | 
'Tis true, Glanvill, who wrote in that Reign, 
[mentions ſome Juriſdiction which the Ordina- 
ties then had concerning laſt Wills and Teſta- 
85 | | ments, 
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ments, and that an Executor was ſo eſſential to 
a Will, that if none was appointed by the 
Teſtator, his next of Kin might take upon him 
the Executorſhip, in order to maintain a Suit 
in the King's Gar againſt ſuch who hinder . 
the Payment of Legacies z but not a Word con- 
cerning the Juriſdiction of: the Church about 
Inteſtates Goods. | { 

So that it muſt be a Miſtake of thoſe who 
affirm, That at Common Law, before any Con- 
ſtitution or Statute made in ſuch Caſes, the 
Ordinary might take the Goods of Perſons dyi 
inteſtate to diſpoſe in pros Uſus; tis true, he ad 
after the Reign of # 2, claim ſuch a Power 
without any Manner of Account to be given to 
Creditors, pretending, that a ſpiritual Judge 
was not ſubject to a temporal Suit for ſuch Mat- 
ters, neither did the 1 Jury that the Payment 
of the Inteſtates Debts was pro ſalute anima, or 
to be reputed inter pios Uſusz but this was a 
ſhort Uſurpation upon the Common Law, and 
had certainly been a great Defect in it, if any 
ſuch Uſage had then prevailed. 

But tis quite otherwiſe , for the firſt Char- 
ter or Law which gave the Ordinaries any ſuch 
Power, was made about about 37 Years after- 
wards, (viz.) Anno 17. Job is at Runningmeds : 
Which is thus; bs | 

ſſ. Si aliquis liber homo inteftatus deceſſerit ca- 
talla ſua per manus propinguorum, parentum & 
amicorum ſuorum per viſum Eccleſie diſii ibuantur 
ſalvis unicuique debitis qua defunctus ei debebat. 
Now it appears by this famous Charter, which 
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/ 


is verbatim in Matthew, Paris, and by the Record Page 544 


it ſelf in the Cotton Library, that the greateſt augunu 


- Prelates of the Kingdom were preſent when it A. 2. 
B 4 Was 


Selden's 
Tracts, 
Cap. * 
Tyrel, 
Vol. 2. 
A P · fol. 
10. 


poſing of the Ordinary. F; 
But about 40 Years afterwards, viz.: Anno 42 


Fliorum ſuorum & 


* . 
* — 
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Adminiſtrator and 
was granted, viz. Stephen Langton, Archbiſhop 
of 3 — and Gadnul Peter de Rupi 


Biſhop of Finchefter and Lord Chict Juſtice, 


Hugo Vallis, Biſhop of Lincoln and Lord Chan- 
cellor, the Biſhops of London and Worceſter, 
and others. And tis probable, when they ſaw 
the King's Reſolution to grant this Charter of 
the Liberties of his Subjects, they, by their 
Intereſt, procured the Words per viſum Eccleſia 
to be inſerted, for the Advantage of themſelves 
and their Succeſſors, as it afterwards proved; 
for they did not diſtribute the Goods of In- 
teſtates to the next of Kin as they ought, but 


kept Part for their own Uſe; and this was 


thought by the Lords of thoſe Inteſtates whoſe 
- Tenants they were, to be a Diminution of their 
"Right; and therefore, notwithſtanding that 
Charter, they ſtill claimed a Power to ſee their 
Goods diſtributed, without the Conſent or inter- 


» , 


H z. a Conſtitution was made on Purpoſe to 

defeat the Lords of that Right, viz. That the 
Inteſtates Goods Non Capiantur in manus Domino- 
rum, ſed ſolvantur debita ipſus & refiduum in uſu 
proximorum indigentium pro 


- ſalute anima defun#i in pios nſus per ordinarios 


comnittantur niſi quatenus fuerit Domino ſuo obli- 


gatus. 


Where by the Way we may obſerve, what 


was meant by the Ordinaries committing the 


Inteſtates Goods pro ſalute anime & in pios uſus, 


not that they ſhould reſerve any Part of it to 
the Uſe of the Church, for that was not the 
pius iſus intended by this Conſtitution; but 


that the Debts of the Inteſtate ſhould firſt be 


paid, 
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for that was pro ſalute anime; and after 
wards the Reſidue was tor the Uſe fliorum ſub- 
rum & proximorum indigentium, which was the 
moſt eff 297 and pious Uſe that could be made . 


of it 
But ſtill the chief Lords of the Fee would 
contend with the Prelates in many Places ſor 
their ancient Right; and therefore, about Ele- 
ven Vears afterwards; Cardinal Ottobone, who - 
was ſent” Legate hither by Pope- Clement | SR 
ſummoned the Prelates and dignified Clergy of | 
Englarid to a Synod which he held in London, 
and there he publiſhed ſeveral Decrees, and a- 
| mongſt the reſt, this inhibition, which N be 
ſeen in Lindwood, © © 
ſſ. Super bona ab inteftato decedente proviſo _ 
olim a prelatis regni Anglia cum approbatione Regis 
& Baromm dicitur emaudſſe nos firmiter appro- 
bantes,' diſtrictius inbibemus ne pralati vel ali qui- 
cunque bona inteſfatorum quocumque modo recipiant 
42 vel occupant contra proviſonem pramiſſam, and 
to this Inhibition he commanded by his Legan- 
he ine authority, to be obſerved chroughout the 
0 Rngdorn. | 
us From which it may 9 Aer ved, That the 
ro Power of Diſtribution of Inteſtates Eſtates, per 
705 viſum Ecclefie, did originally a Frelatis 
li- Anglia; but with the Approbation of King 
Fobn and his Barons, as by the Charter made 
at in his Reign it appeareth, and had ſo prevailed 
le here in the Courſe of about 50 Years, from the 
5, very firſt Grant of any ſuch Power by that 
to Charter, that Bracton, who wrote in the Reign 
ie of H. 3. and who was à Judge himſelf, tell us, 
at 
e 
d, 


That ff liber homo inteflatus & ſubito deceſſerit do- L3 
minus ſuus nil intromittat de bonis Heul 5 a 80 


40 


» 


 baheat ſuam Heriot ſed ad Eccleſam & amicos per. 


57» 


Tit, de 
Simonia 
Cap. ad 
Apoſtol. 


Adminiſtrator and 
quod ad ipſum pertineret (vix.) quod 


boc tantum 


tanebit executio bonbrum, and the ſame may be 


+4 
= 


It was grown into a Cuſtom at that Time, 


that the Church ſhould have a third Part of 


the Inteſtates Goods; for Pope Innocent IV. 
who wrote about the Middle of the Reign 
of our H. 3. tells us, that Mos eft in Britannia 
quod tertia pars bonorum decedentium ab inteflato in 
opus Eccleſis & pauperum diſpenſanda. But that 
would not content the Pope, for by his Emiſ- 
{aries here, the Goods of all Clergymen dying 
Inteſtate were ſeized for. his Uſe; and tis 
Probable, that ſome of the Prelates who lived 
in that Age, in Imitation of the Head of the 
Church, might ſeize the Goods of the Laiet) 


dying Inteſtate, to their own Uſe, For I find 


it was countenanced by ſome Lawyers at that 
'Time, who invented' Arguments .to ſupport 


WW. 
"2 


Lib.2Cap. ſoon in Fleta,, who wrote many Years after 


ſuch Uſage; as for Inſtance they alledged, i 


that when a Man died Inteſtate his Goods 


pere left to the World; and in ſuch Caſe as 


4 Freehold of Lands muſt be in ſome Body, 
ſo muſt the Property of Goods; and therefore 
the Law caſt them on the Ordinary, as the 

fitteſt Perſon to diſpoſe of them for the Good 
of the Soul of the deceaſed. 


They did not apprehend that paying his 


Debts and diſtributing the Surplus amongſt 


Goods to their own Ule, | 


his Relations, could in any wiſe conduce to 
the Good of his Soul, but rather the Prayers 
which they offered up for that Purpoſe, and 
for which they were paid by converting his 


By 


_ WD © ,.,. a =-a oo. 


19 
1 


1 = wn” 2 2 


\ Adminiſtration. 17 
By this Means they eluded the Force of 
Y det Conſtitutions, and defrauded Credits 
of their juſt Debts, and this might be the OC r 
aaſon of making the Statute Fef. 2. about 30 cap. rg. 
ears afterwards, by which it was enacted, Anno 13 
that where a dies Inteſtate and in Debt Ed. *- 

and the Goods came to the Ordinary to be diſpoſed, | 
he, de Cztero, ſhall ſatisfy the Debts ſo far as 
the Goods extend, in ſuch Sort as the Executor: 
ſuch Perſon ſhould have done, in Caſe be bad 
8s Will, Kc. E 

My Lord Cole tells us this Statute was made 
in Affirmance of the common Law, his Mean- 
ing muſt be, that the Ordinaries were bound 
by the common Law, before this Statute, to 
ſatisfy the Debts of the Inteſtate, ſo far as 
his Goods which came to their Hands did ex- 
tend. Tis true, they were bound in Conſcience 
to do it, but tis plain from the Uſage of that 
Time, and from the very Words of the Statute, 
that it was ſeldom done, becauſe it was en- 
added, that the Ordinaries, de catero, ' ſhould 

ſatisfy the Inteſtate's Debts, which ſignifies, 
that for the Time to come they ſhould do fa, 
and that implies that they did not do it before, 
* $o that I rather take this Statute to be in- 
troductive of a new Law, becauſe I do not 
find that before that Time, there was any 
Law in Force to compel Werz the In- 
us teſtate's Debts, for tis agreed on all Hands, 
It that an Action of Debt would not lye againſt 
to them at the Suit of any of the Creditors, tho 
they ſold the Goods and did not pay the Debts. 
nd But after the making that Statute tar 
1s WW were to be ſued as Executors were before, an 


not long afterwards a Writ was framed againſt 
| them 


Fitz. Ab. 
tit. Brief, 
822. 


Cap. 11. 


cur the Charge of Executors, and ſhould alſo be ac- 
comptable to the Ordinaries as Executors, 8Cc. 


+ the Regiſter, and in the Naturd Breviym, (wiz) 1 
WA 


a- = 
talla qua fuerunt B. R. qui obiit inteflat” ut dici- 
mur devenerunt quod Juſte, &c. reddat, 4 


Trouble by another Statute made Anno 31 
El. 3. by which it was enacted, ſſ. That the 


Ordinaries 'fhould 2 the next and moſt 


puties could bring no Action to recover the 


Ties had a very eaſy and ſafe Juriſdiction, free 
from all manner of Importunities and Suits 
by Creditors, retaining only the Power of grant- 


| AdminiStrator and 
them for that Purpoſe, which is to be ſeen in 
Precipe T. epiſcopo C. ad cujus manus bona 


But that Statute was found to be defective, 
(viz!) by ſubjecting the Ordinary to Suits, and 
yetgiving him no Remedy to recover any Debt 
ue to the Inteſtate; tis true, he was charge- 
able no farther than the Value of the Goods 
which actually came to his Hands, as appears b 
the very Words of the Writ, and in ſuch Caſs, 
and not otherwiſe, he might have an Action 
of Treſpaſs "before this Statute, againſt any 
one who took them out of his Poſſeſſion. 
So that by this Law the Ordinaries were 
made Debtors, and many Actions were brought 
againſt them by the Creditors of Inteſtates, 
and not may pgainſt them but againſt their | 
Executors Which continued for the Space of 
70 Tears, and then they were eaſed of this 
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lawful 
Friends of the Inteſtate to adminiſter his Goods, 
and thoſe Deputies ſhould bave the Benefit and in- 


lt muſt be admitted that they might make 
Neputies before this Statute, but then ſuch De- 


ws e © , we A 


Goods of the Inteſtate, but now the Ordina- 


as 
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and ſo it is reſolved in Snell ing's Caſe ; 
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ing Adminiſtrations to particular Perſons, and 


— calling them to accompt before them. 


ator, for before this Statute there was no 


uch Name in our Law; for at Common Law 
W whoever poſſeſsd himſelt of the . Inteſtate's 


Goods was chargeable by the Name of Exe- 
cutor, for every Executor is an Adminiſtrator 
of the Goods, and the Pleading is ne wnques 
Executor, ne unques adminiſtrauit, as Executor; 

I Snelling's 
my Lord Coke tells us, that if a Stranger rat] b. 
took away the Inteſtates Goods, an Action Cb. Elia. 
of Debt did not lie againſt him as iniſtra - 409- 
tor, but as Executor. | 1 Inf, 
But after this Statute the Name was chang- 3 


| ed from an Executor to an Adminiſtrator, and 


he had ſuch an abſolute Property in the Goods, 
that he could maintain an Action by that 
Name, and might be ſued: likewiſe by the 
Name of Adminiſtrator, tho' this was a Doubt 
ſoon after the making that Law, for about 
+ ten Years afterwards an Action of Debt was 438 Ed. 3. 
brought againſt an Adminiſtrator, who plead- 20. 47 
ed in Abatement that he ought to be charged F532 
as Executor, but the Writ was adjudged good, min. 14. 
and yet about I ſix Years afterwards the like , ,z 
Action was brought againſt an Adminiſtrator, 21. 
and the Writ was abated becauſe he was not 
ſued as Executor, ſo that the Law was not yet 
ſettled as to his Matter. A ; 
My Lord Coke likewiſe tells us, that before Henflors 
this Statute the Ordinary had a Property in Ca/e,gRep. 
the Inteſtate's Goods. Secundum quid 1: geo m- 38. 3% 
iciter, becauſe he could not fell them, or re- 
e a Debt, or bring an Action to W 
A 


Amn Shy o/ und 


and theſe he brings as Inſtances to prove that 
the Common Law gave him no abſolute Pro- 

erty in the Goods. WS 
Eut as he was miſtaken in the cloſe Roll 
of H. 3. fo (with Deference to his Opinion) he 
is not very confiſtent in this, for 1 
firmed it to be a Cuſtom for the King to ſeize 
Inteftate's Goods as Parens Patria, and that the 
Truſt and Care of them was afterwards 
ary to the Ordinaries, which he 


u4 


3 | Conſtitution of Archbiſhop Stratford; 
Anno 4 R. 2. to what Purpoſe were thoſe In- 
© Rances brought to prove that they had a Pro- 
perty in the Goods at Common Law, ſecundum 
quid, When he acknowledges the Power which 
they originally had in ſuch Caſes, was given 
to them by an Ecclefigfical Conſtitution? 
That which I ſhall obſerve upon this Sta- 
tute is, (viz.) that the Ordinary was now 
bound to grant Adminiſtration, which he might 
afily be induced to do, becauſe it was for hie 
Benefit, for it ag to exempt him from many 
©, © | Yronbleſome and expenſive Suits, but he was 
no longer at Liberty to grant it to whom he 
ba 271 8 but it muſt be to the next and moſt 
lauful Friends of the Inteſtate, that is, to the 
next of Kin who had done no unlawful Act 
for which they might be attainted, and if any 
Queſtion ſhould ariſe, Who thoſe Friends were? 
It was to be decided by the Common Law; ac- 
coating to the natural Qrder and Succeſhon, 
as uſed in that Law, that is, if there were 


a ö 
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| Huſband. and Wife, and one of them died In- 
John's ver- teſtate, the Survivor was accompted the net 
fi Row, and moſt lawful Friend, tha many Years after, 
2 car. (vix) Anno 3 Car. the Huſband ſurvived, and 
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Adminiſtration of his Wife's Eſtate was grant. 
ed to her Niece, but upon the Appeal of the 
miniftrati 


Huſband, it was ruled that Ad 
ought to be granted to him De Faure. 


If there was neither Huſband or Wife, then | 
Adminiſtration ought to be granted to the Sons 


and Daughters of the Inteſtate; and if none, 


then to the Children of ſuch Sons and Dangh- 


ters, &c. | | iy 
But whenever the Right of Adminiſtration 
happened to many who were in equal Degree, 
in och Caſe the Ordinary was not bound to 
nt it to all, but to which he would, and 


they ſeldom failed to grant it to thoſe who 


were moſt in their Intereſt, that- when they 


called them to an Accompt upon Pretence of 


beſtowing the Surplns (after Debts paid) for 
the Good of the Soul, of the deceaſed, they 


might more eaſily retain ſome Part for them- 


ſelves. 


© Thus it continued for the Space of 176 Tears 


and upwards, in all which Time the Widows 
of Inteſtates were often excluded, upon Pre- 
tence that they had no Right to adminiſter 


14 


, 


their Huſband's Goods; but Ammo 21 H. 8. it 21 H. 8. 
was enacted, that Adminiſtration ſhould be grant- <P: - 


ed to tbe Widow or next of Kin of the Inteſtate, 
or to both, as the Ordinary fhall think fit, taking 


_— or the true Adminiſtration of the Goods, 
and where diverſe Perſons claim the Adminiſtration 
as next of Kin, in equal Degree, he may grant 
it to which he will. PANE ee 
By which Statute, as they had Authori 
to exclude the Wife, as was uſual before, fo 
they had a clear and undoubted Power to grant 
Adminiſtration, either to her or to * 45 
; P 


Administrator and . 
pleaſed, amongſt thoſe in equal Degree of Kin- 


dred to the Inteſtate; for ſo it was adjudged in 


GeorB* Sir George Sands's Caſe, before the making the 


Act of Diſtribution ot Inteſtate's Eſtates; and 


. 93. ſo it was adjudged * afterwards, 


Shore 351. of Kin; the Caſe was thus: ' | 
+ 5 9.6. ,. . The Duke; of Suffolk had Iſſue a Dang 


But about }-22 Tears after the making that 


Statute; 21 H. 8 there was a great Debate at 
Doctors Commons who, ſhould be taken to be next 
| 0 
his Goods to his Son, who died without Iſſue 
and Inteſtate, and Adminiſtration was grant- 
el to his Mother, hut it was repealed and af- 
terwards granted to the Siſter of the half Blood, 
for ſhe was adjudged to be the next of Kin to 
her Brother and not his own Mother 
And how, tho'- the Ordinaries had a ſafe 
and large Juriſdiction by the ſeveral Statutes 
before-mentioned, yet they would till be 28 
ing after more; and therefore in the Bonds 
which they took as Securities truly to Admin- 
fer, they uſually inſerted this Clauſe, (viz.) 
that after Debts paid the Surplus faould be diſtri- 
+»: Buted as they ſhould direct, and this at. firſt, was 
thought very reaſonable; becauſe they dire. 
Make Diſtribution according to he. Courſe 
of the Civil Law, with which our Law * 
wiſe agrees, (vix.) to the Wiſe, Children and 
next of Kin, in a natural Order and Snccethon. 
But when once they began to break that 
Order, then the Bonds with that Clauſe came 
to be conteſted; and I cannot find that any 
Thing was alledged to ſupport the Clanſe, but 
A bare Pretence that the true Admimftratio1 
mentioned in that Statute; extended as w 


ter and Son by ſeveral Venters, and he divi 
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to. the Diſtribution, of the Surplus of the In- 
res Eſtate, as to the true Payment of his 
ts. its ane | 2 FE 4-44) 4 +4 85% bY 18 

But it ſeemed very unreaſonable, that an | 
Adminiſtrator ſhould be at great Trouble and | 
Expence to bring in and defend the Inteſtate's: 
Eſtate, in order to ſatisſy his Debts; and when 
that was done, that the Ordinary ſhould ſtrip! 
buy of the Surplus, and diſpoſe it where he 
This was the Opinion of my Lord Hobart in 
Slawney's Caſe, and that the Ordinary had no S!awney's 
Power to impoſe any other Condition in thoſe 8 Tag f 
Bonds than f truly to adminifer ; and that it was 88. 
never intended by the Statute that the Admi- + Tooker - 
niſtrator ſhould have all the unprofitable Trou- 29/ - _ | 
ble and no Manner of Benefit; for certainly he eee ; 
was to have ſomething as ſolicitudinis ſus pra- Stiles 436. 
mium, and this appears by giving Preference to Davis ver- 
the Widow and next of Kin. rt 4 2 ile 2 

The Caſe. of Tooker is the firſt Inſtance wwe ill verſus 
have of that Clauſe being conteſted, which Rid. 
happened Anno 14 Fac. and about five Lears 8. P. See” 
afterwards there was the like Debate in Slam. py Ty 
neys Caſe. Serjeant Moor, who likewiſe reports , _ 
the Caſe, tells us, That it was not adjudged: 31. S. p. 
upon the firſt Debate being of great Conſe- 
quence; and tho all the Judges inclined to my 
Lord Hobart's Opinion, yet, at the Requeſt of 
the Judge of the Prerogative Court, + it was 
referred to the Council, who argued againſt 
1 and it doth not appear what became 
ot it. | vit at | 

But about four Years afterwards it came to Fother- 
be a Queſtion, Whether the Ordinary had any die! Caſe, 
Manner of Power to compel an Adminiſtrator g Katt. 
| | G | to Rep. 21. 
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Car. 201. 


18 Adminiſtrator and 


to diſtribute the Surplus? and adjudged he had 


not; becauſe he being obliged by the Statute 


31 E. 3. to grant Adminiſtration, and that be- 


ing done, he had executed his Power, and from 
that Time the Property of the Goods was veſted 
in the Adminiſtrator rr. 
The Eccleſiaſtical Courts would not be pro- 
hibited from the Exerciſe of this Power by one 
folemn Judgment of a Court in Weſtminſter, but 
ſtill Suits were brought in their Courts to com- 
pel Adminiſtrators to diſtribute the Surplus as 
bey ſhould direct, and this being controverted 
—_ in Levann's Caſe, which happened about four 
> -- Years after the other, it was once more ſolemn- 

W. Jones ly adjudged, That after Adminiſtration granted, 
228. the Adminiſtrator had an abſolute Intereſt in 
See fie. Or- the Goods, and the Ordinary had nothing far- 


2 2. ther to do; for ſince the making that Statute; 
sid. 179. be cannot revoke an Adminiſtration at his Plea- 


ſure, as he might have done before, and there- 
fore Adminiſtrators ſhall not be compelled to 
make Diſtribution by Suits in their Courts, nor 
could any Bond be put in Suit againſt them for 
that Purpoſe | 
The like Judgment was given Anno 1554; 
there being a Suit in the Prerogative Court 
who ſhould adminiſter to the Goods of an In- 
teſtate, the Parties agreed, that one of them 
giving Bond to perform what the Court ſhonld 
„ he ſhould have the Adminiftration, 
which was done accordingly ; and afterwards 
the Court decreed, that he fhould make a Diſri- 
Bution in ſuch a Manner; and for not perform- 
ing this Decree, the other proceeded againſt 
him in the Prerogative Court by Way of At- 
tachment z adjudg d, that the Court would not 


Matthew 
verſus Da- 
vis, Stiles 
456. 


make 
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make any Order or Decree for Difribution alter 
the Bond's given. Stiles 439, Cook verſus Chambers, 
But the Ordmanes unwilling to 1; 
with that Juriſdiction which they had aſſumed 
in Caſes of Diftribution, tho' thay had never 
any ſuch Power by the Law, did afterwards Hoghes 
— * Uſe: of that Liberty which they had by =. 
the Statute 21 H. 8. viz. to grant Adminiſtra- Lev. 233. 
tions either to the Widow, or to the next of Carter: 25+ 
Kin, or to which of them they pleaſed, and 
their Method was to make a Computation how 
— the Surplus would amount to, and then 
him to the Adminiſtration, who would 
either pay the ſume, or give Bond to pay it 
— at noe the Eſtate ſhould be diſtribu Uſtrbuted 
by their A tment. 
This U was attended with many. Taka 
veniencies; tor it was difficult for the Ording- 
ries to make a true and juſt Computation of 
the Inteftate's Eſtate, to guide his Names in 
the Meaſure of Diſtribution ; and it was as dif 
cult for the Adminiſtrator to know what he had 
undertaken, before the true Valne of ſuch Eſtate 
was certainly known, 
Therefore to remedy thoſe Inconveniencies, 
a new Law was made Anno 22 Car. 2. tho my 
Lord North tells us, the Civilians had ſome 
other Reaſons why -—this Method ſhould' be: al Raim. 499; 
tered, (via) jo was u wor dry and barren- Jus 
riſdiction to point Diſtributions in this Mans 
ner, becauſe it was never attended with Suits 
or Appeals; or, as he obſerves, it could not be 
drawn out at length, for all Piſputes were end- 
ed uno flatu: Becauſe that —. Adminiſtrati 
— rw an Agreement was made with 
all Parties concerned; c that afterwards there 
2 could 
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20 AdminiStr ator and 
could be no Adverſary to contend the Accounts 
of the Adminiſtrator, becauſe none was left out 

- the' Agreement, who could He a Right 

to any Share. 

But be it for theſe or any other Reaſons; a 
mee Was then made, and one would wonder 
that in ſo many Ages before, there was no 
certain and poſitive Law here to guide the Dis. 
ſtribution of Inteſtates Eſtates, e pecially ſince 
the Civil * hath ſo wiſely provided in ſuch 
Caſts, in Reſpect to their Children; for if there 
were any ſuch, the Father or Mother ſurviving 
had the Uſe only, but the Children had the Pro- 
perty of the Goods; inſomuch, that if either of 

the ſurviving Parents married again, the Hu» 

ſhand was obliged by that Law to find good 
Security, to reſtore the ſame to II of 

| the former Marriage. 
Stat. 22. This new Law was made hows 22 \S. 23 Gar, 
23 Car. 2. 2. by which another Method of Diſtribution 
ap *% uus introduced; and becauſe this is the ſtanding 
16-0, Law relating to the ſettling Inteſtates Eſtates, 
I ſhall be the more —— it, arm is * 
eee 


fl. All Ordinarie, Fanta —.— to — ink 
vi ſtration, ſhall take Bonds with Sureties.m the Name 

the Ordinary, y, "with a Condition particularly men- 
tioned in the Statute; the Subſtance of which is, 
to exhibit a true Inventory of the 2 — — 
to adminiſter the ſame according to Law 
the Refidue as the Ordinary ſhall liref, _ bath 
Power to call the Adminiſtrator to accompt, aud to 
order a Diſtribution of the Surplus after Debts, Fu- 


ow; = juf —— allowed, and to compel the 
Ade are 
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Adminiſirator to obſerve and pay the ſame by the 
Ecclefiaſtical Laws tl 


After this Statute, an Action of Debt was 
brought upon Bond of 3001. wherein one Brown 
became bound to the Archbiſhop, that the Ad- 
miniſtrator of J. M. ſhould truly adminiſter 
and exhibit a true Inventory of the Inteſtate's 

" Eſtate, and give a juſt Accompt of his Admi- 
niſtration, and to pay the 7 as the judge 
of the Prerogative Court ſhould appoint. The 
Defendant pleaded, that the Adminiſtrator had 
exhibited à true Inventory, &c. and given a 
juſt Accompt, &e. The Plaintiff replied, that 
the Inteſtate was indebted to V. R. in 2001, by 
Bond, and that his Goods to that Value came 
to the Hands of the Adminiſtrator; and for 
Breach he aſſigns, that the Adminiſtrator had 
not paid that Debt; and upon Demurrer to this 
Plea, the Plaintiff had Judgment in B. R. but 
it was reverſed in the Exchequer Chamber, be- 
cauſe the Breach was not within the Intent and 
Meaning of the Condition of this Bond. Lat. 88 2. 
Brown, verſus Archbiſhop of Canterbury. 

The ſame Caſe is reported by Salkeld; and 

there the Queſtion was, Whether an Admini- 

ſtrator, by Virtue of this Bond, was obliged to 

give an Accompt before he was cited? And it 
was adjudged, that ſince a Perſon is entitled to 
a Diſtributive Part by the Statute, he may, in 
(Conſequence, ſue for an Accompt, as a Legatee 

might; (for the next of Kin is a Legatee by the \ 
Statute) therefore as ſuch he ſhall have-the 

ſame Remedy as a Legatee might before the 

Statute. Now the Condition of an Adminiſtra- 

tox's Bond to the Dane before the Statute, 
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Adminiſtrator and 
was to accompt when 
ligator was not . to accompt before he was 
lawfully cited, and by Conſequence could not 
be cited ex: offcio But ſince Sho Statute, the 
Condition of the Bond is to accompt at a certain 
Day, therefore he muſt then accompt in Court 

— 2 Peril, and without any Citation; but 
thee this Accompt is not examinable, unleſs a 
Party 

Words in the Condition, (viz.) V ell and truly to 
adminifter, ſnall be conſtrued in bringing in his 
Accompt, and not in paying the Debts of the 
—_— and therefore the Bond ſhall not be 


gore in Execution, and a Breach 
br ae onpayment of a Debt, or a De- 


vaſtavit committed by the Adminiftrator. 1 Salk. 
315,” Archbiſhop of Canterbury verſus Villis. 


The Diſtribution 1 is to be thus: | 


ry Inteftate in his Life-time, — to the other 


you 

| But thoſe Children who "ll been advanced by Set- 
tlements or Portions by the Inteſtate, not equal to the 
other Shares, ſhall have ſo much of the Surplus as 
pil make all equal. 


And the Heir at Law ſhall have an equa 9 
"the Diſtribution with tbe other Children, 
Coſeration of hatbs bad by Dſco or other wr 
From the Inteftate. 


If there are no Children, or legal eſentatighs 
| = in ſuch Caſe: one is Min; Hall be allotted to 


Wife, the Reſidue b next F 


required; therefore the Ob- 


intereſted will controvert it; and the 
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buted among / the Children. 
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 conſtruedto extend to Femme Coverts who may 


.x* 
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Adminiſtration. 


the 2 in equal Degree, and thoſo: who gall 
ent t 

hee ſhall be no 7 — collaterals 

after Brothers and Sifters Children. 


And if there is no > #6 than all Hall be diftri- 


And if no Child, then to the next of Kin tothe _ 
Inte/tate in equal Degree, and their Repreſentatives. 

No Diſtribution ſhall be made till a Tear after the 
Tnteſtate's Death, and every one to whom any Share 
ſhall be allotted, Gall give Bond with Sureties in the 
Spiritual Court, that if Debts ſhall afterwards 
pear, to refund bis rateable Part 2 and of . the 
_—_ of the Adminiſtration. | ; 


But leaſt any Thing in this Statute ſhould A 


die Inteſtate, therefore by the Statute 29 Car. 2. 29 Car. 2. 
tis enacted, That it ſhall not; but that their Huſ op · 5 
bands mig bt have Adminiſtration to their ym 
Eſtates, as they bad before. 

. The firſt of theſe Acts was only temporary, 
but by the Statute 1 Fac. 2. it was made perpe- * Jac- 2: 
tual, with this Addition, That an Adminiſtrator r: 
2 not be cited to render an Accompt otherwiſe than 

an Inventory, unleſs at the Inſtance of ſome Per- 

on in Behalf of a Minor, or baving a Demand out 

of fab Eſtate as Creditor, or next of Kin. 

And if after the Death of the Father any of the 
Children die Inteſtate without Wife or Children liv- 
ing, the Mother, every Brother and Sifter, and 
2 Repreſentatives ſhall . an Share with 


ws 
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of the Ordinar 


Adminiſtrator and 
There are ſeveral Things which may be ob 
ſerved upon this Statute, m Retetence * 


r. A): To the Ge 

(B) To the Adminiſtrator. e . 

(O) To the Diſtribution among ft n 
(D) To the Diſtribution amongſt Collaterals. 
* To the Time of Diſtribution it Jelf. 4 


(A) And fiſt as to the Ordinary the Law en- 
truſted him before the making this Act to 
diſpoſe the Surplus of the Inteſtate's Eſtate, 
which he might do by granting the Adminiſtra- 
tion either to the Wife or to the next of Kin, 
apd by Virtue thereof, the Surplus was veſted 
in them; but now they are to pay it as the 
2 ſhall ſentence. or decree, which is not 
to be diſcretionary, for tis to be guided by the 
true Intent and Meaning of the Act, which di- 
rects in what Manner, and to whom the Diſtri- 
bution ſhall be made. 

) As tothe Adminiftrater, the Form of the 


. Bond is likewiſe altered; for before, he was 


bound to diſtribute the Surplus as the Ordinary 
ſhould direct, tho that Clauſe in the Bond was 
controverted; 'tis true, he is bound ip the like 
Manner now, but tis with this Limitation, 
That he is not to pay it, unleſs the Sentence 
is purſuant to the Act, and 
then the Surplus is wholly given away from 
him; ſo that in this Reſpect 1 t. may 

that the Statute makes this ate 
the Adminiſtrator, guat es, 
Share of the perſonal EH dt 
related to the Inteſtate; 4b 


2 derable Ae in the Law; 5 for be 
75 this 
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this A, as the Adminiſtrator had-the Burthes; 
ſo he had the Benefit of the Adminiſtration 


after the Debts were paid, for then the Surplus 


was his own, becauſe no Man had a Right to 
call him to accompt. 
(C) As tothe Diſtribution 2 Lineals, I 


ſhall obſerve, 'that by the Civil Law the Chil = © 
dren” had certain Privileges in Reſpect to thoſe 
Wills which concerned them; for where there 


were two Wills, and it did not appear which was 
the laſt, that was always adjudged to be the laſt 


which was moſt in Favour of the Children, and 


if written or ſubſcribed by the Teſtator, or by 
his Order, it was good, tho there were no Wit- 
neſſes to prove it; but this is altered by this 
Statute where there is a Will, and a new Me- 
thod of Diſtribution being now introduced 
where there is no Will, contrary to the Policy 
of former Laws, it hath been à Queſtion -whe- 
ther this Statute ought not, for that Reaſon, 
to receive a ſtrict and literal Interpretation in 
reſtraint of Diſtributions not clearly mentioned 
therein. - 15 

As for . 2 there is but one child 
there can be no Diſtribution in the ſtrict Senſe 
of the Word, and that Child cannot be compre- 
hended under the Word Children in the Act; ſo 
that this Caſe ſeems to be out of this Statute, 


and ſo ĩt was adjudged oy chief Baron Mon- Bunhill 
0 Exchequer about 12 men 


tague, and the Court 
3 after it was made. | 
A Man died Inteſtate leaving one 
who died likewiſe Inteſtate, Adminiſtration 
his Goods was granted to the next of Kin of the 
Father, becauſe there being but one Child, it 
was as held, that the Statute could give no aid 1 bx 
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* 3Mod. 5%, the next of Kin to the Father to revoke it, 


25 Adminiſtrator aud 
ſuch Caſe, but the Son was to have the whole 

at Common Law. „ . 

In the very next Year the like Queſtion was 

debated in the King's-Bench between, Palmer 

Palmer and Mllicock, and in that Caſe Adminiſtration 
 »iſw was granted to the next of Kin of the Child; 
Allicock, and an Appeal was brought in the Arches by 


but he did not prevail; for they were of 
inion, that the Statute was introducory 
a new Method as to Diftirabution only, but 
A of Adminiſtration as it was be- 
Tis true, by the Statute 21 H. 8. the Child 
Had à Right to the Adminiſtration of his Fa- 
ther's perſonal Eſtate, but it was only a perſo- 
nal Right; ſo that if he had died re the 
Adminiſtration was granted, it was gone from 
His Executor or Adminiſtrator, and by Conſe- 
nce it muſt be granted to the next of Kin of 


the Father. '- | | 1592 01 
But ſince that Time it hath been adjudged, 
That by this new Statute a Right is veſted in 
the Child, (viz) a Right to ſue for the Eſtate, 
and, by Conſequence, if he die before tis 
uctually in his Poſſeſſion, it muſt go to his Ad- 
miniſtrator, and not to the Adminiſtrator of 
the Father. 2 rat ark? 
I his could not be a Doubt in the Caſe of a 
Will made by the Child, for then his Executor 
would have it; and ſince this Statute makes the 
Inteſtate's Will as to the Diſtribution of his E- 
ſtate, it ought to be conſtrued as a Will. ? 

And certainly the Parliament never intended 
to exclude the Child, if there ſhould be one and 
no more; for if an Intereſt in the „ 


ad iniftr tic \ 


veſted in one, becauſe in Propeiety of Speech 
it cannot be diſtributed to him, — a- 
mongſt many other Inconveniencies, would 
fallow, (vix.) If 4 Father ſhould die Inteſtate, 
leaving one Son married, and that Son ſhould 
die Inteſtate, the Fathers Eſtate muſt go to his 
next of Kin, which may be the Uncle to the 
Son, or to a more remote Relation, and his Wife 
ſhould have nothing. 

The-like Queſtion. was made again in the 
King's Bench Anno'1 Will. 3. the Caſe was, a © ue 
Man died Inteſtate leaving two Perſons, who Shore, £ 
were his next of Kin in equal Degree; one of shore 25. 
them died within the Year, and before Diſtr 
bution; and all the Court were ſo clear in O. 
pinion, that an Intereſt was veſted in him, 
that one of the Judges wondered it ſhould ever 
have been made a Faint; and he compared it 
to the Caſe of a reſduary Legatee dying before 
robate of the Will, wiz. his next of Kan ſhall 
ve the Adminiſtration, and not the next of 

Kin of his Teſtator; ſo that the Law is now 
ſettled as to this Matter. 

(D) *Tis natural for Men to provide for thoſe 
who lineally deſcend from them; and therefore 
in ſuch Deſcents the Civil Law, before the ma- 

king this Statute, admitted Repreſentations i in 


- 


2 


n 
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the-moſt remote Degrees. 
[ a And becauſe thoſe who are very remote, 
tor have not ſo much of the Blood of the An- 


he ceſtor as thoſe who more immediately defcend- 
E- ed from him, therefore the Diftribation' in 
. ſuch Caſes is to be made per Strpes, and not per 


— tis quite otherwiſe amongſt Col laterals; 
for they cannot be regarded as ** 


the Inteſtate's Blood in them, but as they are 
his next of Kin, and upon a Suppoſition that 


he would have left his Eſtate to them if he had 


mude a Will: And therefore Repreſentations 
have always been rejected amongſt Collaterals 
in remote Degrees; becauſe the Kindred ma 
be branched into ſeveral Families, and amon 
40 many Perſons, that the Eſtate would be di- 
. vided into ſuch very ſmall Parts, that none 
would be the better for it. 


Ren Upon a Mandamus to the Biſhop to nuke 


Diſtribution according to the Statute, the Que- 


ſtion was, Whether the Grandſon of the In- 


teſtate's Brother, ſhould have a Share with the 
Daughter of the Inteſtate's Siſter? And ad- 
judged, that he ſhould have no Share. 1 Sall. 
230, Fett verſus tt. w 121 A ' 4. 555 
Therefore this Statute is penned according to 
the Rules of the Civil Lau, and the Practice 
of the Eccleſiaſtical Courts, which is to reject 
all Manner of Repreſentatives amongſt Colla- 
terals, after Brothers and Siſters Children, that 
is, the Children of the Brothers and Siſters 
A the whole Blood to the Inteſtate, and not of 
the half Blood, nor of any collateral Relati- 
ons, for they were to have no Share in the 
Diſtribution. 2 en een . ür 
And if there were no ſuch Children, then 
the Rule is, vocantur ad Succeſtonem reliqui collate- 
rales quicung; in gradu ſunt proximiores, remotiori- 
bus | Exclufis, ita quod infallibiliter ſemper prior in 
gradu fit potior in Succeſtone. £7) | 
I muſt confeſs, that the Clauſe in this Sta- 
tute prohibiting Repreſentations amongſt Col- 
laterals after Brothers and Siſters Children, e 
4 X F479" - TECEIVEC 


\ 


received another Conſtruction in the Caſe of ß 


Crawley and Carter, viz, That the Brothers and Carter . 


lers there meant, are the Brothers and Siſters 1 _ 


of the Collaterals, and not of the Inteſtate %%. 
himſelf; and therefore where a Man died In- 34 Can 2 
teſtate, and his next of Kin were two Aunts, one Anno 

of which was alſo dead in his Life: time, but left 583. 
Children; and Adminiſtration being granted to 

the ſurviving Aunt, ſne was decreed to diſtri- 
bute a Share to them in loco Parentis, and ſuch 

a Share as their Mother would have if ſhe had 

been living, which was contrary to the Opinion 

of my Lord Chief Juſtice North, who would not 
allou / any Repreſentation amongſt Collaterals 
ſo remote. 3 0% to 071t7 
Much about the ſame Time was the Caſe of 
Smith and Tracy reported in ſeveral Books, wiz, Smith ve. 
a Man died Inteſtate without Wife or Children, at ag 
and the Queſtion was, Whether his Siſter of 200, 

the half Blood ſhall have a diſtributive Part with 2 Mod. 


the Brother of the whole Blood? And it was 294 
adjudged ſhe ſhould, becauſe the Statute made 19% 93+ 
no Alteration in that Matter; and before the 3,6. 2 
Statute, the Common Law made no Difference Lev. 173. 
between the whole and the half Blood. Brown 
There are no Words in the Statute from ne 
which it can be inferrd, that the Parliament Allen 
intended any Difference in ſuch Caſes; for the Stiles 174. 
Eſtate is to be divided amongf the next of Kin 
in equal Degree. Now the half Blood may as 
properly be intended the next of Kin as the 
whole Blood; for tho tis only the Half, yet 
tis the ſame Blood with the Whole, tho not ſo 
much of it, and they are both Brother and 
Siſter to the Inteſtate, and ſo in equal Degree. 

* 
EW Amo 
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Watts ver- Aung 2Wili, 3. this Queſtion was again debat- 
De, ed upon an Appeal 

ER have an egal Shave wich The whole; ſo that 
n 108. now the Law is fettled by theſe ſolemn Reſo- 


- 


accord 
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* 
om 
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Adminiſtrator and 


to the Houſe of Lords, and 
their Decree was, That the half Blood ſhall 


lutions as to this Point. 
- The Inteſtate died ſeiſed of a Meſſuage which 
he had for three Lives; the Adminiftrator was 
fued in the Spiritual Court for a Diſtribution, 
and to exhibit an Inventory, which he did; 
but left out the Eſtate for Three Lives. The 
Queſtion was, Whether this Eſtate was diſtri- 
butable, as the Inteſtate's Goods and Chattels, 
to the Statute 22 23 Car. 2. and by 
Virtue of the Statute 29 Car. 2. cap. 3. and ad- 
that it was not; for it remains a Free- 
z notwithſtanding, the Statute directs it 
rid Debts, but not Legacies, unleſs ex- 
ly given out of it. 2 Salk, 464. Oldbam 


to 
Lair Pickermg. | N. 
(E) As to the Time of Diſtribution mentioned 


in the Statute, tis expreſsly provided, that it 
mall not be made till a Year is fully expired 
after the Inteſtate's Death; and this Clauſe was 
inſerted for the Benefit of Creditors, that they 
might come in Time and claim their reſpective 
Debts, before any Diſtribution was made. 

It is likewife for the Benefit of the Admini- 
ſtrator himſelf; becauſe in that Time he may 
be fully appriſed of the true Value of the E- 
Rate, and ſo by paying the Inteſtate's Pebts in 
the firſt Place, may prevent a Devaſtavit againſt 
him, which might be occaſioned by a haſty 
Diſtribution. f 5 

Acceptance of Executorſhip. See Refuſal. 


* * %. 
-4n = 
x4 ATions 
. 
0 * — 0 


7 — 


- 
| . 
3 4 1 
oY ' { , 
" - + * - Po 
N > - at U 
o oy as 


Attions by Admin ifrator and Execntor. 


 Cnder this Title . ſhall mention in the rf Place 5 
(A) The Form of the Declaration. 455 "Py 5 
(B) The ſeveral Afions which ax Executor or an 
Adminiſtrator may have for Things done, or 
omitted to be done in the Life of the Teflator or 
Inteffate, . 
(O) Adliom on the Caſe brought againſt them, upon 
the ſimple Contract of the Teſtator ar In- 
e pos 3 
(D) po Perſonalis, whether moritur-cum Perſona, - 


And firſt, as to the Form of the Declaration. 


al old Books tell us, the Plaintiff mut 
1 4 ſhew hohe is Adminiſtrator, viz. That 4484-346 
ſuch a Perſon died Inteſtate, and that Admi- 35 6:30 
ned I niſtration was granted to him hy the Ordinary, 
tit MW The Law was the ſame if the Action was 

red brought againſt an Adminiſtrator; for even in ſuch —___ 
was Caſe the Plaintiff was to ſhew by whom Admj- Wade w- 


Sno SST ac r 


hey I niftration was granted to the Defendant.  - 2 
tive But the Law is now altered as to that Mat- Cro. 10 


ter; for where an * Adminiſtrator is Plaintiff, he * See Tule 
muſt ſhew by whom Adminiſtration was grant 94-1, 
ed to him, becauſe tis that which entitles him P*®. 
to the Action; and if tis granted by a Peculiar © 
2 he muſt not only ſhew by whom, but 

e muſt add this Claufe, Cuz Commiſio Admint- 
frationis predict. de jure pertinuit, which he need 
not do, if the Adminiſtration was granted 
by a Biſhop, for in ſuch Caſe tis ſufficient 
to ſay, that it was granted to him by the 

| Biſhop 


32 Actions by Executor 


_ ; i . » 5s * - % | the 
He iſhop loci iſtius ordinarium z becauſe ſince 

* 25 Fry Lo Butte of the general Juriſdiction "od 
cla, a. Biſhop over the whole Diocele, it likeuiſe 
83 takes Notice of all Ads done by Virtue of oy 
— W the Plaintiff ſues the 1 080 
— +-o * as Adminiſlrator, he need not now ſet forth in 


- Marſhall his Declaration by whom Adminiſtration was 


committed, for it may not be in his Know- 
— . wa therefore, by the latter 4 Authorities, 
eb, tis ſufficient for him to declare, That Admi- 
Cheeſbo- 18 ſufficient OT | | ant Dbera 
— ver. niſtration was granted to the Defendant Debi 


fusLintot, ;yyis forma, without ſhewing by what Ordina- 


— and this is abſolutely; ne 
1 


. R. 8. p. Charge him 14 e was likewiſe 
+ T.Jones By the oi DI r en 2s 
1. Petover- to ſhew in what Place Admin je not 
El. mitted to him, Which an Executor w 25 
mer, — bound to do becauſe a Man may be Execu 
1 t; but this likewiſe is altered, for 
Ingram die fon tort ; bat, this hkew deed, that he ne 
verſus Anno-34 Eliz. it was adjudged, Cr tis well 
Sal, not ſhew the P lace where, &c, A 1 4 
1. ough in a Declaration to ſay, that he is 
ee OPGY 10 390% iſe in a Plea in Bar, and 
verſus . ,, 2/trator ;, but tis otherwiſe in ol er $644 
Webb, 1. {0 it is in a Plea in Abatement; as ue aint 
p Ed.  Indebitatus aſſumpſit & quantum mernit ag 

n en nen who pleaded in Abatement, 
Re p. 80. , an iy di d Int fate: but d1d not 
S. P. Bra-. that her Huſband | led Inte N * . 
cton verſus ſay in what Dioceſe, and that Le nau YON — 
Ven, bBilia in ſeveral Dioceſes, but did not ſay v oa 
24x it Adminiſtration was granted to her by 
84. 8.P. and that Adm . 
® 35 H. 6. the Prerogative Court; ſo that E 
7 2 ſued as Adminiſtratrix and not wr my 
* and averred her Plea. The Toes 2 og 
Cro. Eliz, ſpecially, and for Cauſe wewed, " fendant 
283. 


** Young verſus Caſe, Lut. 20. 


in order to 


4 At miniſit AtOH. 33 
fendant had 7 an Adminiſtration withs 
out a profert hic in Curid ,, but the Plea was 

eld ill, becauſe the Defendant did not ſet 

h in what Dioceſe her Huſband died, nor 

where he had bona notabilia, that it might ap- 
peer the Prerogative Adminiſtration was well 
granted; beſides, ſhe might poſſeſs the ,Goods 
as Executor de ſon tort before Adminiſtration 
granted to her; and tho it may be true, that 
Adminiſtration was legally granted to her 
afterwards, yet that doth not purge the Tort 


" ” 


ſo is Read's Caſe, and ſo is Keble and Ofbaſton's See Title 
Caſe. | Tort de 


Then he muſt conclude his Declaration with —_ 
A grofert hic in Curid, &c. and this was formerly 
held ſo eſſential, that it was adjudged to be 
Matter of Subſtance, and not to be cured by a 
Verdict, becauſe it was the, very Thing, which 
entitled the Plaintiff to his Action, and this 


may be ſeen by the || Authorities in the Mar- ge wd. 


1. 
| | 4 er Io L -\{ Srapletong 
But the Law is now otherwiſe as to this Mat- Cro. Eliz. 
ter; for this is held to be only Form. My Lord 3755, 382. 
* Hales was always of that Opinion; but, 8 
probable, becauſe of Fenin enen ee . 
it was thought convenient, amongſt other Al- Cro. 2 
terations made in the Law, to ſettle this by... * 
Act of f Parliament, vz. That after 2 Verdi@, verſa 2 
the Judgment ſhall not be ſtaid for not producing nett, 2Cto.' 


* * 1 | / FP 
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a Actions by Executors 
5 Actions for Treſpaſſes done to the Te hate. 
Gee Actions an Adminiſtrator or Execu- 
tor may bave for Things done in the Life-time 


Before the Statute 4 Ed. 3. Cap. ). an 
Executor could not have an Action of Treſpaſs ill | 
for a Treſpaſs done to the Teſtator, but b | 
that Statute he may have ſuch Action for 
Goods and Chattels carried away in his Life-time, 
and might recover Damages as the Teſtator 
- _ himſelf might have done if he had been living. ; 
But though an Executor could not have fi 
an Action at Common Law, yet he was not iſ © 
without a proper Remedy; for if the Goods ! 
were taken wrongfully from the Teſtator, he Iſl * 
might replevie them, or might bring an Action 5 
P 
* 


of Detinue ; but then the Goods muſt be 

in Being, becauſe in that Action the Thing 

It ſelf was to be recovered, which might well 1 

be, for the Property was never out of the Exe- 0 

cutor. He may have an Action of Debt up- Ill ** 

on the Statute 2 Ed. 6. againſt the Defendant, th 

for not ſetting out Tythes in his Teſtator's 
Time; for tho''tis a Tort done to his Perſon, yet ed 
xVent.30, tis maintainable by the Equity of the Statute I he 
Fuſtice , 3. i | wer. IF 
Morton's 5 One Aldrich made Talbot Executor, and; died, “ 
Caſe. leaving Iſſue an Infant, and one Wolfe as Admini- Co 
ſtͤrator, durante minore tate, of the Infant,brought I e 
an Action of Debt in the C. B. againſt the De- . 


fendant for 40 l. de bonis Teſtatoris non Adminiſtrat. A 
by Talbot nuper Executor of Aldrich. Et profert I iv 


hic in Curia literas Teftamentarias & literas Ad. De 
., miniſtratorias, The Defendant pleaded that Ald- 


rich 


and Adminiſtrators. _ 
Heb made Talbot Executor, who proved the 
Will, and made one Roblett his Executor, and 
died ; and that Roblett ought to bring the 
Action. The Plaintiff replied, That Talbot did 
not prove the Will of Aldrich; and tho' Roblett 
had taken upon him the Executorſhip of Talbot, 
et he had refuſed to intermeddle with the 
oods of Aldrich, and upon a Demurrer to this 
Replication, the Plaintiff had Judgment; and 
na Writ of Error brought, it was objected, 
that the Replication was ill, becauſe, when the 
Plaintiff in his Declaration, profert hic in Curia 
literas Teftamentarias, that implies, that the Will 
of Aldrich was prov'd; therefore he cannot ſay 
in his Replication that it was not proved : But 
adjudged, this is only Matter of Form and im- 
pertinent, becauſe the Plaintiff's Title is as 
Adminiſtrator, which is in Diſaffirmance of the 
Probate of the Will. Palm. 153, Hedon verſus. 


Wolfe. | ye 
15 Adminiſtrator, during the Abſence of V. R. 
(who was Executor) brought an Action of Debt 
on a Bond, but did not averr in his Declaration 
that V. R. was abſent; tis true, he need not 
averr where he was abſent, for it ſhall be intend- 
ed to be beyond Sea, but he muſt averr that 
he is abſent. Adjudged that the Declaration 
38 111. 1 Salk. 42, Slaughter verſus May. 
The Plaintiff, as Adminiſtrator to a Feme 
Covert, brought an Action of Debt ori a Bond, 
Sc. The Defendant pleaded, that Adminiſtra- 
tion of the Goods. of the Wie, ought de jure 
to be granted to the Huſband, who was then 


living, (viz.) at ſuch a Place, c. and upon à 
Demurrer to this Plea, it was adjudged ill, be- 
cauſe till the Aminiſtration is repealed, the _ 


D 2 


Actions by Executors - 
tiff is rightful Adminiſtrator, ; 1 Mod. 231 


Davis verſus Cutts. _ | ; tit 
Aſumpft brought by the Plaintiff as Admi- 
niſtrator of F, K wherein he ſets forth, 'F 


e had formerly left ſo much Nr in the 
ds of the Deſendant for the Uſe of the ſaid 
Inteſtate /. R. and that in Conſideration there- 
of, he (the Defendant) promiſed to the Plaintiff 
to pay it to the Inteſtate, or if ſne died before 
18 Years of Age, then to pay it to her Execu- 
tors or Adminiſtrators, &c. and ſhewed, that 
ſhe died before 18 Years old, and: that he had 
not paid it to the Plaintiff as Adminiſtrator, 
&c. upon non aſſumpſt pleaded, the Plaintiff 
had a Verdict; and it was inſiſted in Arreſk of 
udgment, that this Action ought to have been 
rought. by. the Plaintiff in his on Right, and 
not as Adminiſtrator, becauſe the Promiſe. was 
made to him; but adjudged, that the naming 
himſelf Adminiſtrator was Surpluſage : .*Tas 
true he ſhould have averred, that the Defendant 
did not pay the Money to V. R. whilſt living; 
but this is, cured by the Verdid. 1 Vent. 119. 
Horneſey verſus Himmockx. th 
An Adminiſtrator got Judgment on, a Bond 
of the Inteſtate, and afterwards he himſelf 
died Inteſtate, and Adminiſtration of his Goods 
was granted, to Paſchall, who. brought a Seire 
- Facias upon this Judgment againſt the obligor ; 
and upon two Nihil. returned, had judgment 
and Execution, and the Money brought into 
Court: It was moved, that it might be deli- 
vered to the Plaintift Paſchall, which was done; 
for tho the Execution ought. not to have been 
executed, becauſe the firſt Adminiſtrator dying 


before it was executed, the Judgment became, 


thereby 


and Adminiirators. 

thereby ĩneffectual; yet it was good until re- 
verſed by Writ of Error; and after it is re- 
verſed, then, and not before, the Adminiſtra: 


Debt upon this Bond; and this Execution by 
Paſchall, the Adminiſtrator of the firſt Admi- 
niſtrator, cannot be pleaded in Bar to it, be- 
cauſe the Judgment. being ineffectual, the Exe- 
cution muſt be {6 too. Palm. 443, Paſchall ver- 
ſus Ware, Latch. 140. 8. C. Fate! 0 
Aſſimpſit by the Plaintiff as Adminiſtrator, 
Oc. an he did not conclude his Declaration 
with a profert hic in Curia literas Teſtamentarias; 
and upon a Demurrer, Hales, Chief Juſtice, held 
this to be Matter of Form, and that the Decla- 
ration was perfect without it; tis true there 
are many Reſolutions to the contrary, but the 
latter Judgments are otherwiſe. 2 Sand. 402. 
Slow verſus Willmott, | | 


As to the Recovery of Rents Arrear in the Life of 
ies f the Teſtator, 


\ſelf I ſtrator of Perſons dying ſeiſed of Rents, which 
gods they held either in Fee or Fee-tail, or for Life, 
deire had no Remedy to recover the Arrears of ſuch 
gor; Rents, which were due in the Life time of 
nent their Teſtators; but now by the Statute 32 
into H. 8. an Action of Debt is given in ſuch Caſes, 
deli- and the Executor may diſtrein. 

one; . But even after this Statute in ſome Caſes 


tor of the Obligee may bring a new Action of 


485 
Anne 


cap. 16. 


At Common Law an FExecuiae or Admint 


32 a. g. 
„ 


been ſuch Executor cannot diſtrein; for if his Teſta- 


ying tor grant his Intereſt to another, and the 


ame Grantee had attorned, and then the Teſtator 
ceby dies, his Executor cannot recover the Arrears of 
| D 3 Rent 


Actions by. Executors 


Rent by Virtue of this Statute, becauſe they 
are loſt by the granting over his Eſtate, and 
were not due to the Teſtator at the Time of his 
Death; and the Statute is expreſs, that the 
Executor ſhall recover in as large and ample Man- 
ner as the Teflator might, who, as this Caſe is, 
could not recover at all; and, by Conſequence, 
his Executor cannot recover fuch Arrears: And 
Ognell's { it was adjudged in Andrew Ognell's Caſe. _ 

' Rep. 44, But if a Man grant a Rent-Charge for Life 

5 out of his Land, and the Rent is Arrear, and 
afterwards he makes a Feoffment of thoſe 
Lands to R. B. and the Rent is likewiſe Arrear 
in his Time; and then R. B. makes another 
Feoffment to V. N. and the Rent is alſo Arrear 
in his Time, and the Grantee for Life of the 
Rent dieth, his Executor ſhall have an Action 
of Debt againſt every one of them, for the 
Rent which was in Arrear in their reſpective 
Lilling- Times, the Reaſon is, qui ſentit commodum ſin- 
= Caf? tire debet & onus. We 
T*P39% * This Statute extends to Inheritances, or to a 

' Freebold for Life; and therefore where a Rent 
was granted for a certain Term of Tears, if the 
Grantee live ſo long, and tis Arrear in his Life- 

Turner time, his Executor cannot diſtrein for the Rent 
aig tn, after his Death, becauſe this Caſe is out of the 
47: Statute; for that provides a Remedy, only 
| where the Teſtator died ſeiſed of the Rent 
either in Fee, Tail, or for Life; and 'tis not 
within the Equity of the Statute, though the 
Rent was determinable on Life. : 

- Laſtly, There are ſome Niceties in declarin 
in Debt for Rent, incurred in the Life-time o 
the Teſtator; for where it was quod cum (the 

1: W Iaeeſtator) 
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and AdminiStr ators. 
Teſtator) dimifſſet, &c. reverſione inde to the 
Plaintiff, this might be a Reverſion in Fee, and 
then the Rent doth not belong to the Executor, 
but to the Heir; he ſhould have declared, quod 
cum (the Teſtator) poſſeſtonat, fuit of a Term for 
Years, &c. and being ſo poſſeſſed, did demiſe 
the ſame; but the other was held good after a 
Verdict, though it would have been otherwiſe 
upon a Demurrer; for if it had not been a Rever- - 
ſion of a Term, then it ſhall be intended, that 
upon nil debet pleaded, the Jury would have 
found for the Defendant. FG 
There have been many Debates concern- Whether he 
ing the Charge upon Executors and Admini- b 
5 cri after the Aſſignment of their reſpective _ 
Z ts. | nk of ent 
And firſt concerning a Stock of Cattle, if a FEE | 
*Leaſe is made of them, or any other perſonal «ref | 
Thing, and the Leſſee covenants for himſelf and 11 e 
his Aſſigns, to deliver the Cattle or Goods at gep. 16. 6, 
the End of the Term, in as a Condition 
as he found them, or to pay ſo much Money, 
und afterwards the Leſſee aſſigns the Term 
and the Stock; the Aſſignee is not bound by 
this Covenant, becauſe tis a perſonal Con- 
tract between the Leſſor and the Leſſee, and 
there is no Privity between the Leſſor and the 
Aſſignee in Reſpect of the Reverſion; and 
therefore it binds only the Leſſee and his Exe- 
cutors or Adminiſtrators, becauſe they repre- 
ſent him; this is the third Reſolution in Spen- 
cer's Caſe. | 


Then as for Rent-Arrear after the Aſſign- 
ment of the Term, one of the firſt Caſes hap- 
10% | D 4 1 pened 
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arrow pened Anno 41 Eliz. and it was an Action of 
verſuTor- Debt againſt the Defendant, as Adminiſtrator 
12 * for Rent-Arrear upon a Leaſe made to the In- 
Moor 600, teſtate, and incurred after 3 The Ad- 
cicedin mitiiſtrator pleaded, that before t} 
* * carne due, he aſigned the Term to another; and 
8 that the Plaintiff, knowing the Aſſignment, 
Witch - had * accepted the Rent from the Aſſignee, and 
cott ver. upon Demurrer to this Plea it was held, that 
. the Adminiſtrator was not chargeable after the 
\ Rot? Affgnment + But the Reaſon may be, becauſe he 
Rep. 389. pleaded that the Plaintiff had accepted the Rent 
of the Aſſignee, which imports, that the Leſſor 
had accepted him to be his Tenant. _ 
+ Oyerton | is true, two Years before a Prebendary made 
_ a Leaſe tendering Rent, the Leſſee died, bis 
Gi: Ella. Executor a gued the Term, the Prebendary reſigned, 
17% "and a new one was made, who as 1 an 
Poph.120.' Action of Debt againſt the Executor of the Leſſes, 
Co. En.” for Rent due apd incurred after the Aſignment, 
122. © and adjudged, that it did not lie; for the Exe- 
| ciitor would have been chargeable, not upon a 
Privity of Contract, but upon a Privity in 
Law, as having the Eſtate if he had not aſſign- 
ed the Term; but by the Aſſignment, the Pri- 
vity of Eſtate was, removed, and therefore the 
Aion would not lie againſt him. 
_— 1 this Caſe was never ad 
Latch 262 Judged. am. and Fenner were always a- 
pe it; beſides the Leſſor being a Prebendary, 
which is a. ſingle. Corporation, the perſonal 
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Contra& 'was determined by his Death, and | 


would not go to his Succeſſor, for tis good for 
no longer than his Life, becauſe he cannot 
make a Leaſe for a longer Term. And laftly, 
it was brought in the Debet and Detinet, by the 

| ſucceeding 


re the Rent be- 


ef << Wd WW: A WWW S LP ww --a <a cc 


© and againſt tom. 41, 
ſucceeding Prebendary upon a Leaſe made by his 
Predeceſſor; and in ſuch Caſe an Aſhgnment 
would be a Bar to the Achon. _ | 

'Tis to be obſerved in the Caſe of Overton 
and Syddal, That the Executor of. th Le 


25 
ſigned the Term; but that if the Eeſſee bi . 
ty of 
vit 


had aſſigned it, the Privity of Contract _— 
have All remained, thongh the Pri | aa. 6k 
Eſtate was removed by his own Act; and not- 3 Rep. 24 
withſtanding his Alignment, he ſhall be al- ” 
ways chargeable to the Leſſor for Rent due 
kay incurred, as well after the Aſhgnment, as 
before; that is, he ſhall be chargeable during 
bis Lifs for if he die, his Executors ſhall not 
ade be liable for any Rent due aſterwards, becauſe 
bis by his Death the perſonal Privity of Contr 
ied, as to the Aion. of Debt, is determined: 4 
an this my Lord Coke tells us, was reſolved by the 3 Rep. 20 
ſſce, ¶ whole Court in the aforeſaid Caſe of Quertow.* 
ent, ¶ and Sydgal. ; j | 
re- is true, Juſtice Croke, in Marrow and Tur- 
wa Ill pine's Caſe, tells us, That the Reſolution in 
in ¶Valler's Caſe is not Law, viz. that the Leſſee 
ign- I himſelf is not chargeable with the Rent | 
Pri- the Aſſignment of the Term. He gives no 
the ¶ Reaſon for it; but tis probable it may be be- 
cauſe the Contract between the Leſſor and the 
ad- Leſſee to pay the Rent, is a real Contract, and 
annered to the Eſtate, and therefore follows the 
Land out of which the Rent is to iſſue, and 
doth not concern the Perſon of the Leſſee, hut 
in reſpe& of the Eſtate which he hath in that 
Land; when he hath parted with that Eſtate 
which ſavoured of the Realty, it goes away 
with the Land ta which it was annexed. 1 


— 
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But it hath been otherwiſe adjudged of late; 
viz. that the Privity of Contract doth not only 
remain between the Leſſor and Leſſee durin 
the Life of the Leſſee, and after he hath aſigne 


the Term, but continues after his Death be- 


© tween the Leſſor and the Adminiſtrator of the 


x Lev.1 27, 
2a Vent. 


209. 


' Leſſee, for in Helier verſus Caſbard's Caſe, an 


Action of Debt was brought by the Leſſor 
inſt the Adminiſtrator of the Leſſee, who 


„„ pleaded, that before the Rent became due, he 


aſſigned the Term to another, and upon De- 
murrer, the Plaintiff had Judgment; for it was 
adjudped, that the Privity of Contract till re- 
mained between the Leſſor and the Ad miniſtra- 


tor of the Leſſee, and he ſhall be charged 


hath Aſſets, and this 


Coghill 
verſus 
Freelove, 2 
Vent. 209, 
3 Mod, 
325. 


| 
upon that Contract of his Inteſtate in an 
Action of Debt in the Detinet, ſo far as he 
after the Aſſignment of 
the Term, | « 
And ſo it was adjudged Anno 3 Willi, viz. an 
Action of Debt in the Detinet was brought a- t 
0 

n 

t 


inſt the Defendant as Adminiſtratrix to her 
uſband ; ſhe pleaded, That after Adminiſtra- 
tion granted, and before any Rent became 
due, the aſigned her Eſtate and Intereſt to ano- MW K 
ther, who entered, and was poſſeſſed, and that ſ 
the Plaintiff had Notice of the Aſignment before 
the Action brought; and upon Demurrer it was 
adjudged for the Plaintiff, becanſe the Action 
being brought in the Detinet, the Aſſignment is 
no good Plea , for the Adminiſtratrix is charge- 
able upon the Contra& of the Inteſtate, and 
liable as far as ſhe hath Aſſets. þ 
There is no Difference between this Caſe, 
and that of Helier and Caſbard; but only in 
this Caſe the Defendant pleaded, That the 
| Plaintiff 


Action brought; an 


and againſt them. | 


Plaintiff had Notice of the Aſſignment before the 
tis to be obſerved, That 

all thoſe Actions were brought againſt Executors 
and Adminiſtrators of Leſſees for Years, after 
they had aſſigned their Intereſt. _ | 
| But about the ſame Time that this laſt Caſe 
happened, viz Anno 2 Willi, the Remedy to 
recover Rent reſerved upon a Leaſe, wag ex- 
tended a little farther z for the Action was 
brought by the Leſſor againit the Aſignee of the 
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Executrix of the Leſſee. And Serjeant Levintz Pitcher 


tells us, it was an Action of Debt for Rent; but 
in that he was miſtaken, for it was an Alion 
of Covenant brought againſt the Defendant Tovey 


ver ſus To- 
vey 3 Lev. 
295. 2 

ent. 234. 


as Afignee of Suſanna Gill, who was Executrix 4 Mod. 71. 
of Richard Gill the Leſſee. The Defendant * Shore 
pleaded, That before the Rent became due, he 337" gu. 


aſſigned all his Intereſt in the Term to one 
Fames Mott, who, by Virtue thereof, entered, 
and was ſtill poſſeſſed. And upon Demurrer to 
this Plea, two Judges of the Common-Pleas were 


of Opinion, That becauſe. the Defendant had 
not pleaded that the Plaintiff. had Notice ot 
this Aſſignment, or that he had accepted the 
Rent from Mott, it was not a perfect and ab. 


ſolute Aſſignment to deſtroy the Privity of Fflate, 
which was between the Leſſor and tha pF rom; 
but that notwithſtanding ſuch Aſſiznment, he 
ſill continued Tenant as to the Payment of 
the Rent, and muſt continue ſo until the Plain- 
tiff had Notice of the Aſſignment; but upon a 


Writ of Error brought, the Judgment in the 


common Pleas was reverſed, becauſe the Privity 
of Contract being gone by the Aſſignment of 
the Executor himſe 

the Privity ol Eſtate being likewiſe gone, by 


the 


f before any Rent due; and 
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the Aſſignment of the Aſſignee of the Exe- 
cutor, nothing remained to ſupport this Action. 


(C) Of Attions on the Caſe brought againſt 
them upon the ſmyle Contract of the Teer, or 
, 


Addion apainſt the Adminiſtrator; and the 
— 4 — did not ſet forth that Adminiſtra- 
nted to the Defendant, adjudged 
an an ine Fault; for tho the Plaintiff need 
not ſhew by whom it was granted, yet tis ab- 
ſolutely neceſſary to ſet forth that * was grant- 
ed to him, that he may be charged in an Action. 
2 Vent. 84. Bracton verſus Lifter. 

It hath been a Queſtion, Whether an Aftion 
on the Caſe would lie againſt an Executor upon 
the ſimple Contract of the Teſtator? And in 

dee Norwood and Read's Caſe, Amo 4 & 5 Phil. & 
Read Mar. it was adjudged, that ſuch Action would 


Plow, lie. 
Com. 31. But the Law was not ſettled by that Jud: 
hief 


1 nmr 

Morl jon, VIZ, 

Fel. . 4 Jem 9 ham _ 125 _ the N vein 
3.226 of all the Judges in Exgland, that an 4 

e „ the Caſe would not lie againſt an Executor, for 

differen 0. à Debt due upon a ſimple Contract of the Te. 


pinions as to ſtator. 


thieMatter, About nine Years before that Time, thete 

ew «4 was a Diſtinction made between a Promiſe of 

make an the Teftator to pay a certain Sum of Money, 

.—— oh and his Promiſe to do any collateral Act; that 
er 


Caſe Gold in the firſt Caſe an _ Debt did lie a- 
154. Pine Zainſt the Executor, becau e here the * 


* — He = We: "IEEE ˙¹‚̃ ˙wüm 7˙˙ 4 
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was certain, the Promiſe to pay it made it a 
Duty. | 

| bt there are other Opinions, that an Iydebi- 25 Ed. 4+. 
tatus Aſſumpſit will not lie againſt the Executor, 1%» 3% _ 
for a Debt created by the ſimple Contract verſus Bw 
the Teſtator, becauſe the Teſtator himſelf theram, 
might have waged his Law, if ſuch Act ion had Cro. Elis. 
been brought againſt him; for where the De- — 982 
mand is certain, as tis always in an Action of Rolfe, Cro. 
Debt, there the Defendant may wage his Law; Elia. 459, 
which he cannot do in an Aion on the Caſe, for 187. 1 
theſe are Afiones imjuriarum & contra pacem, and *** * 
the Damages to be recovered: for a — of 
Promiſe, are always uncertain, till made other- 
wiſe by a Verdict; and therefore the Defen- 
dant cannot wage his Law, becauſe. 'tis ime 
poſſible for him to make Oath that he hath paid; 
when he cannot tell what is due. 

Debt againft an. Executor upon, an Award 
made againſt his Teftator, adjudged that the 
Action would not lie, becauſe the Teſtator 
might have waged his Law, Go. Eliz. 557. 
Hampton. verſus Boyer. | | 

I admit that in Slade's Caſe before mentioned; 
as reported by my Lord Coke, it was held, that 
an, Ation of Debt, and likewiſe; an Aion on the 
Caſe, would lie againſt an Executor for a Debt 
due upon a ſimple Contract of the Teſtator, and 
that the Plaintiff might have either of theſe 
Actions at his Election; and the Reaſon given 
why he might have an Action on the Caſs was, 

That every Contract executory, implies a Pro- 

males for when a Man agrees to pay Money, or: 

to deliver a Thing, he promiſes to pay or to de- 

liver it; this my Lord Vaugban calls a falſe vaugh; 

Gloſs, purpoſely invented to turn Action: woah 101. 
. iQ 1 7 
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Debt into Actions on the Caſe, to whoſe 

Il muſt oppoſe the Reaſons of m Coke, 
Pinchi- and of ſix other Judges in Pinchion's Caſe, (viz.) 
on's Caſe, It cannot be denied but that after the Death of 


Rn, rig 5 the Teſtator, the Debt or Duty ſtill remains, 


Debt would not lie againſt an Executor upon 
the ſimple Contract of the Teſtator, becauſe in 
that Action the Teſtator might have waged his 

Law; and tis a Rule, that the Executor ſhall 
never be charged where the Teſtator might 
have waged his Law. | 

Now if an Action on the Caſe ſhould not lie 
againſt him, then the Creditor would be with- 
out any Manner of Remedy, which would be 
an apparent Defe& in the Law, and for that 
Reaſon the Judges in Pinchion's Caſe held, That 

every Contract executory implied a Promiſe, 
upon which an Action on the Caſe might be 
founded; and that in ſuch Action, the Teſtator 
if he had been living, could not have waged 
his Law); therefore it lows that his Executor 
ſhall be charged in that Action, otherwiſe the 
Law would be deficient. 67 0 TATA 
The Caſe of Pinchion before mentioned was 
adjudged in the King's-Bench in the very next 
Year after Kercher's Caſe, viz. That an Aon 
on the Eaſe would lie, and it was afterwards 
affirmed in the Exchequer Chamber upon a Writ 
of Error; and tis probable, that becauſe there 


were Variety of Opinions before that Time, 


my Lord Coke bid the Students obſerve, That 
HI then adjudged by all the Judges of Eng- 


And about 11 Years afterwards, the Diſtin- 
ction was denied between a Promiſe of the 
| Teſtator 


W 


and *tis generally agreed, That an Action of 


hi 
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Teftator to pay a certain Sum of Money, and Fawcett 
his Promiſe to do a collateral Act; and it was > 5 
adjudged, that there was no Difference between Co. 682. 
thoſe Promiſes as to an Action on the Caſe to be Jones 16. 
brought againſt the Executor, but that in either Palm. 329. 
Caſe the Action was maintainable. | | 

The ſame Point was adjudged ſeven Years Sander, 
before in the ſame Court z and that Judgment 2 
was likewiſe affirmed in the Excheguer Chamber, r 
where the Judges were all of the ſame Opinion, Rep. 266. 
That there was no Difference between a Pro- 
miſe to pay a Debt certain, and a Promiſe to 
do a collateral Act, which was uncertain, and 
reſted only in Damages, if the Promiſe was 
| broken in the Life: time of the Teſtator; for 
in both Caſes his Executor ſhall be charged in 

an Action on the Caſe. | | | 

And here it may not be improper to men- Fx 
tion the Statute of Frauds, made Anno 29. Car, 29 Cf. 2. 
2. cap. 3. I mean that Paragraph by which tis P © 
enacted, That no Aion ſhall be brought to charge 
an Executor or Adminiſtrator upon a ſpecial Pro- 
miſe to anſwer Damages out of bis own Eſtate, or 
to charge the Defendant, upon Promiſe, to 
anſwer. for the Debt or Miſcarriage of another, 

&c. unleſs the Agreement upon which the Action is 
ion brought is put into Writing, or ſome Memorandum, 


or Note thereof, and ſigned by the Party to be charg- 


Weir 1 ee or by ſome other Perſon authorized by 
oy © BY Ina ſpecial Verdi& the Caſe was, Leſſee for 
Tat Tears died, leaving Rent in Arrear; his Wi- 
Fag- dow promiſed the Leſſor, that in Conſideration 


he would permit her to enjoy the Lands till 
Lad Day, and to remove ſeveral Goods, &c. 
the would pay the Rent Arrear in the Life- 

bowel | time 
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time of her Huſband, which was 1601. as alſo 


200 l. more. The Queſtion was, ſince there 
was no Memorandum of this Matter in Writing, 
Whether the promiſe was good or no? For the 


Statute 29 Car. 2. expreſily enas, That no Action 


FREY ſhall be brought to charge an Executor or Admini- 


ftrator om any — Be, 0 anſwer out of his 


own Eftate, or 22 miſe to anſwer for the 
Debt, Default, or Miſcarriage of another, wileſs 
the Agreement, or ſome — thereof, be 
in Writing. Now it was infiſted for the 


laintiff, that tho the Promiſe might be void, 


A t the Payment of the 1601 (which ſhe had 


«ally — becauſe flat was the Debt of her 


Huſband, and not put into Writing, yet it was 


good ag to the 200 |; — 4 u a pood 
Conſideration, and for her pro bt; But 
adjudged, that the Promiſe Ws v void in Part, 
tis void in the whole, becauſe this is an entire 
Agreement, and the Action is brought for both 
Sums, and could not be brought othetwiſe, with- 
out varying from the Promiſe it ſelf. 2 Vent. 
223. Lord Lexington verſus Cle. 

Error to reverſe a ſudgment in an inferior 
Court, againſt an Error wherein the Plaihtiff 


declored upon a mutuaſet by the Teſtator. The 


Error was, That Debt would not lie e 
Executor upon a ſimple Contract of his Teſta: 
tor; beſides; untuaſſet properly ſignĩſies to lend; 

ſo that the Teſtator did lend, and not bond 


the Money: It ſhould have been pnruntüs eſſet ; 


but adjud . that tis too late to object this 


Matter after Jud — and mutuaſſet may be 


as well expounded to'borrow as to lend. 1 7 5 
109. Adams verſus Guy, 2 Sand, 291. 8, Cc. 


Having 


—— 


0 given this Account of Actions on the 
" 1 3 Adminiſtrators and Exe- 


5 cutors upon the ſimple Contra? of the Teſtators, 


e 1 ſhall mention ſomething of Actions of Debt "my wy 


ht againſt them, 
re are many Inſtances in our Books 4 
ſuch Albion of Debt brought againſt Executors ; 
and tho tis generally held, that they are not 
7 0 be maintained, yet the Defendants may be 
3 charged, or not, according as they plead; for if 
de the Defendant Demurs to ſuch Declaration 3 in Hughs ver- 
a, Debt, the Action muſt be abated; but if he plead {x Robo- 


d to it, and tis found againſt him, then he hath as 31; 


er I loſt the Benefit of the Law, Cro. Eliz, * 


Sometime afterwards it was held That not: 302- 
withſtanding ſuch Plea, and tho tis found - 
painſt the Defendant, yet the Judges ought to 
abate ng abi ex Offcio. | 


4 7 wir I The an N 0 Debt Was Bagh 
roug 4 — an Adminiſtrator n a ſm verſus 
2 of the Inteſtate, the Defendant _— Webb,Cro. 


Eliz. 121. 


yet the Plaintiff could not have Judgment, be- Lon 165. 
cauſe an Action of Debt would not lie againſt Golde 206. 


an Executor at Law upon 4 ſimple 
Contract of his Teſtator, and where the Aon 


is impropet, and not ſufficient to charge the De- 
fendant, the Court «x officio ought to * the 
Writ: And ſo are the Caſes i in the old Books, Bro. Fxor. 


tho not very clear, the Lay being ſtill doubt. n 80. 
fal in this Point. 


For about five Vears ifrer the Jada in al 
Hughſous Caſe, the like Afion of Debt was Germin 
brought againſt an Executor, who pleaded ne 2 8 
unque: . and it was found againſt him; Fliz. ar. 

E and * 366. 


plene adminiſtravit, and it was found — him, x And. 182. 
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and in that Caſe the Plaintiff had Judgment, 


becauſe the Defendarit by his Plea did admit 
there was ſuch a Contract, and therefore cis 


reaſonable he ſhould be charged with it, but 
| Serjeapt Moor, who reports the ſame Caſe, tells 


us, That Norwood s Cafe was denied to be Law, 
and- that tho the Executor — pleaded, and 
did not take any Advanta * a Demurrer to 
the Declaration, yet the perceiving that 
= Action of Debt would not lie againſt him, 
1. to give Judgment agarnſt the Plain- 


ex | 
Morgan * But now theta 18 ſettled as to this Matter, 
verſw ( vix.) That if the Defendant demur to 
On claration, he muſt have Judgment; but it he 
xo Jn will plead to it, then he hath taken Notice of 
Rep. 223 4 Debt, and hath in a ys confeſſed it, 
Nager pecially if he 2 — e Adminiſtravit; and 
2 ef "ſuch Caſe, und againſt him, the 
Sid. on Plaintiff ſhall have Judgment. 
Atom of Covenants are (diſtinguiſhed into expreſs Co- 
| Crvenane., venants, in which the Executor himſelf is 
named, and into Covenants in Law, wherein 
he is not named; but in both Caſes tis held, 
that he is liable to the Action of Covenant; 
+ Howſe f and an Action of Debt may be brought againſt 
verse him for Rent Arrear after the Death of the 
Yel. 104 Leſſee, tho he never enter into the Land, be- 
3 cauſe he I. N the Perſon of the Teftator. 
[| Newton It hath been a Queſtion, Whether the 


_— * Words Tielding and Paying, &c. make an ex- 


Stiles 39 preſs Covenant, or a Covenant in Law? For 


20 Postel thoſe Words are 1 the Words of the 


verſus Leſſor, and not of the Leſſee, but Con- 
| 2 firaQion of Law; but it was ' hoſe [er 
. | thoſe 


—— 


And againſt ibem. 5t 
pomprehended the Agreement of both Parties 
and that there was no Difference between ann 
expreſs Covenant, and a Covenant in Law, 
eſpecially when it related to Payment of 
Rent, or to any Thing which ariſeth out of te 
Land. h W F. nee: eee 
But the Executor is bound by the perſunl! 
Covenant of the Teſtator, which doth not re- 
late to the Payment of Rent, and wherein ge 
was never named, as for Inſtance: . The 
Teſtator covenanted to teach an A ide his 
Trade, and then died; an Action of Covenant Walker 
was brought againſt his Executor and it was w 
inſiſted, alter a Verdict for the Plaintiff, that al I 
this was a perſonal Covenant of the Teſtatorr,r | 
and did not bind his Executor, but only himſelf” 1 

ing his Life; but adjudged, That it likewiſe 4 
bound his Executor; for he ought to ſee the 
Apprentice ſhould be taught his Trade, and if | 
he was not of that Trade himſelf, to affgn ___. 
him to another that was © on 
Now as to expreſs Covenants of the Teſta- 
eld, ¶ tor which run with the Land, the Executor is 
ant; always chargeable with them, even after 
vinft Wthe Aſſignment of the Term, and after the 
the ¶ Acceptance of the Rent by the Leſſor or his 
, be- Aſhens, viz. the Leſſee for Years covenanted prect ber- | 
tor. ¶ to Repair, &c. the Leflor aſſigned the Rever- /w Cum-. 
the ſion, and the Leſſee afligned the Term, and berland, 2 
1 eX- the Afftgnee of the Reverſion brought an Action * 
For of Covenant againſt the Executor of the Leſſee Rep. 63. 
the for a Breach of Covenant after the Aſhenment 
Con- ef the Term, adjudged that it lay, it being 
That I upon an expreſs Covenant, Which runs with 
thoſe the Land, by Wr Hm 

2 an * 


52 Actions ly Executors, &c. 
But net the and his Executors like wiſe, are always made 
„ badle to anſwer it, ſo long as they have r 
ror, afier Aſſets; not by Reaſon of any Privity of Con- 
be hl tract, but by the Covenant it ſelf, and by Vir- 
A tue of the Statute 32 H. 8, which gives the 
, Aﬀegnee of a Reverion the ſame Benefit and A. 
Veld in Pit- Vantage by Aion againſt the | Executors of the 
cher and Leſſee, for not performing the Covenants contained 
. in the Leaſe, as the Leſſors themſelves might have 
«6,5 bad and enjoyed, if no ſuch Alignment bad ban 
232 H. 8. made; and this was to remedy a Defe& in the 

cap. 34 Common Law; for before that Time an Aſſignee 
olf a Reyerſion could not have that Benefit, be- 
cauſe he was neither Party or Privy to the Co- 
- wenant, iin 
A and B. covenanted on the one Part, and 
H. on the other Part, and it was that 
H enter into a Bond to pay 100 l. to B. who died, 
and his Adminiſtrator brought an Action of 
Covenant againſt H. for non Payment of the 
100 L to B. in his Liſe- time; it was adjudged, 
that the Action would not lye becauſe he was 
not Party to the Indenture; but it ought to be 
brought by 4. Telv. 177. Rolls verſus Tate. 
+ But an Executor is bound by the expreſs 
Covenant of his Teſtator, tho' *tis collateral 
; and not for Payment of Rent or for Repairing, 

. (viz) the Leſſee coven anted for himſelf, his 

Gage, Cro, Executors and Aſſigns, not to erect any Build- 
188. ing on the Land to the Prejudice of the Leſſor, 


Car. 188. 


died, the Leſſor accepted the Rent of the Aſſignee, 
and notwithſtanding that Acceptance, brought 
an Action of Covenant againſt the Executor of 
the Leſſee; it was objected that this Action 


would not lie, becauſe by the Aſſignment P 


Jones 223. and afterwards the Leſſee aſigned the Term and 


* 
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and an them.” 33 


In Fe and the Acceptance of the Rent, ** 


of Contract was determined; dut ad- 


Cp jt That neither the one or the other ſhall 


r the Leſſor from an Action againſt an Exe- 
cutor of the Leſſee upon his expreſs Covenant 
made in his Life- time. 

' Anno 1 Willi 3. this Action was extended a 
little farther ; for the Law being ſettled, That 
it would. he | the 3 bimſelf Nes | 


again 
an expreſs Covenant of the Teftator, it was t 


brought againſt the Aſignee of ſuch Executor : 
The Caſe was thus: 


F op el Winton made u Leaſe to Merly 


for 21 Years, and died; the Leſſee aſfigy- net _ 
ed the Term, and the Afignee made his Executor Vent: 36. 


and died; then the Executor of the — 


Biſhop brought an Action of Covenant a 
the Executor of 'the Aſſignees, who. was Executor 
of v 255 laid ab fd RO ent 
pairing in t ife-time of t ucceeding Bi- 
ſhop, and adjudged, that he was entitled to the 


Action, tho the Covenant was made with the 


preceding Biſhop, and tho it was: againſt the - © © 
tor of, the Aſhgnee, which fa; Aline $82 


was Executor to the Leſſee as aforeſaid. 


Au perſonal, whether moritur cum Prſond, ' 


(D) "Tis often mentioned i in our Books, That 
aftio perſonalis moritur cum perſons ; now as to 
this Matter it is to be conſidered, that there 
are ſeveral Sorts of perſonal — (vix.) See Tit. - 
ſome which ariſe ex contractu, others, quaſi ex „ amy * 


contractu, and ſome which ariſe ex n by © wk 


now moſt Actions which ariſe by Contract, as — 


| Debe, nnn Wr 1 Mat 


E 3 tain 


" i 


14 Aftions by Adminiflyarore, &c. 


tein at Common Law after the Death of hit 
Teſtator, for theſe are N A ſur vive 
'Ytis true, an Achlon of Arcompt muy be, and , 
uihally upon a Cuntrall, but un Executor coul 
not have that Attion for an Accompt to be 
nude to his Teſtator before the Statute Weſt, 4, 
gap, 24. for Want of Privity he might like- 
have 'Aftions which relate to a Contrach 
ut not Actions which ariſe «x maleficlo, » 
Treſpaſs i £ rab, Battery, Wa, for s Tre 
pol or Battery done 10 his Teſtator, and there 
Miſhn fore, where an Executor brought an Alon on 
wa the (½% for en Kſbape, upon weſhs Proceſi com, 
re, mitted in the! Life-time of his. Teſtstör, the 
— Court was divided, whether ſuch Achion gould 
Leichte), be maintained, beeanſe it was grounded upon 
Cie, Ju the Tort of the Officer, who ſuffered the Eſcape, 
it was «greed, That if the Party had been In 
5 vention, and eſcaped, the Executor mi 
wiſh have the Aion, becauſe by ſuch Escape th 
Mayne. Sheriff is become Debtor z but being commit 
n meſne Proceſs, the Aftion is riot given to 
Kd, 3 the Executor by the Statute: Ed, f. becauſe that 


7 provides a Remedy onl lon of Treſpaſh, 
Tile the Goad or 42.7 "7 the Teſintor are 
| carried 2 in his Life. time, and not for any 
Thing which arifes e males; but two Judges 
were of Opinion, that tho' this was a Tort in 
the Liſe time of the Teſtator, yet it wus not 
done to hie Parſon, but to his I ate; and for 
that Reaſon the AQtion would lie by his Execu- 
+. tor, and that by the I the 0 4 KE. 
„ . Ho bon por tatis in vita Teflatoris, | 
— And with this ſome late Reſolutions do a- 
Cee Wee, (vin) a Bheriff made a falſe Retorn in 


3 ink the Life-time of the Teſtutor, (vis) 2 


y 


and againfl them, 
levied only ſo much, when, in Truth, he had 
aQually Jovied more 4 the Executor brought an 
Action an the Caſe for this falſe Retorn, and 
adjudged that It lay, for this was not an Injw 
y done tn the ./ en of the Teſtutor, for then 
lor itur eum por ſumd, but it was an Injury ta his 


aig, | 
The Diſtinction ſeems to be 84 reaſonable 
where. the Injury is done by tho Teffatov, 6s 
where tis done to bw 1 tie done by 
Him to the Mſtate of another, his Executor in 
Juſtice ought yi be charged ud far as he hath 
Aſlatsy and fo it was decreed by my Lord Chan- 2 Ch, Rey, 
celloy; Finch, Ame 28 Cay, 2, even againſt an 7. 
Fxecutoy of un Executor, who had waſted the 
Goods of the firſt Teftator, even before any 4% Brien 
Statute was made for that DF + uh 
le ih likewifh by the Spiryusl Law y forif 120, ,. 
a Parſon os Var ſuffer the Buildings which he nere. 
hath in Right of the Church to he in decay, his 
Executor is liable to Dilapidations, a Jt; 
I «dmit the old Books ave, That if the 'Te- 
ſtator commit s Treſpuſh, either upon the Per- 
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* Goods, or Lands of another, and dies, no Tooley 


Gon lies againſt his Executar, the he hath om 

Allots, becnuſe ofHo perſonalls morſtur cum per- him, on, 
which ie true, where the — is Elis, 206, 

to, "+ apo; but not to his Goods or Eſtate, 8s 

reſuid. | 

Tu alſo true, that where the Teſtator had pow 

« Judgment, and a ** by Virtue whereof _ 

the Sheriff levied the Debt, but did not retorw co, Cr, 

the Writ, or the Money; this was held to 297, Roll 

be a perſon done to him, for which Abr. 913. 

his Nxecutor could have no Axiom on the Caſs | 

againſt the Sheriff; and my Lord Rolls tells us, 


E 4 That 


FAA 


SS 


p<. 
1 


Aftions by Adminiſtrators, &c. 
That the the Plaintiff had a Verdict, yet he 
conſented that it ſhould be ſet aſide for his bn 
Expedition, to bring a new Action; but he 


would have done well to have told us what 
Action it muſt be, ſince Juſtice Croke in the ſame 


Caſe tells us, That he could have no Action on 


the Caſe, either at Common Law, or i Virtue 
of the . 4 Fd. 3. 

Now certainly ny not retorying Agr. 
and not paying the Money to the 1 
no more an Jury done to His Perſon, t 
making a falſe Retorn in his Life- time; = 
— hath been mom not to be à petſon 


—— but an In to his Eſtate, as it ap- 
ts by a late Jud bg before reckted. | 
= But the 


willing to jute LI 


—f have left us very nice Diſtinctions to 


Stratin 
verſiis 
Farmer, 
1 Noll. 
Abr. 912. 


the Action of an Executor, - as well 
ere the Eſcape was upon meſhe Proceſs in the 


Libet time of the" Teſtator, as where the Sheriff 
wry 7 * _ an Execution, and did not 
t 


firſt Caſe, tho they would 
— 7 that the Executor ſhould ave an 
wr on the Caſe, where the Eſcape was upon 
meſne Proceſs in the Life-time of the Teſtator, 
et if that meſus Proceſs was for Debt, and the 
Part eſcaped, then the Executor might have 
ion on the Caſe, becauſe that Action 
ſhi) be taken to be of the ſume Nature with 
the original Action of Debt, and ſo within the 
Equity of the Statute, 4 Ed. 3. 
My Lord Rolls, who Teports this Caſe, tolls 
us dubitatur, and well it might, for tis ſcarce 
intelligible ; for let the Ground of the Aion 


iy 


thro! this Rule to come at 


— 
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Adminiſtration, to whom, 8c. 


be what it will, tis the Eſcape which makes 
the Offence, and that muſt be the ſame, where 
'tis after a Commitment, upon à 19/44 Pro- 


ceſs. | 
Then where the Sheriff levies Money 
an Execution, and doth not it to le Te. 


ſtator in his Lifetime, tho his“ Executor could 

not have an Adtion on the Caſe againſt the Shes 

riff, as it was ruled in Spurfow's Caſe; yet 

about ſeven Years afterwards it was adjudged, 

that he might have an Aion o Debt, not Packman 
only againſt the Sheriff, but againſt his Execy- f 
tor, beeauſe it was not grounded tx 'malefioe; ; yr 
bit 18 a Contract in Law upon Receipt of Abr 92 f. 
the Money, which creates a Debt by Implica- Reported by 
tion of Law; and therefore an Action lies a- 2 
gainſt his Execitor. A | ' ſur Gill. 
Now tis plain by this Caſe, that by 'levy* ford, Gro, 
ing the Money, the Sheriff is become Debtor Car. $39. 
to the Teſtator; and tis as plain, that his Jakes 456. 
not paying it to him, is an Injury done to his * 
Eſtate, and not to his Perſon, and by Conſe- 

dence, if the Sheriff die before tis paid, his 
ecutor or Adminiſtrator is liable to an Action 
of Debt, tho not to an Actien of Treſpaſs on the 


* 


Of Adminiſtration, to whom grantable. 
TH Method of granting Adminiſtration 
. of Inteſtate's Eſtates, is in this Manner: 
1. To the Huſband or Wife. | 
2.) To ſbe Sous or Daughters, 
W (3) To 


ten 4 


F 


1. Adminiſtration, 


C Toithe Father or Mother 
TT 22 OR 
' 0 To To the Brother or Hier of half Blood, 


0 To the yum "eco | 

2 the great L. * Brother's Grands 
in « Farity, in equal De 

70 To the ext of Kin, the! mors remote, 


And if there are no Kindred, then the Or» 


dinary may grant Letters ad colligendum boys, 


Gs, or Letters of Adminiſtration to a Credi- 
tte = auf * 1 a Revacation 
by the if any ſuch appear. 5 
Prohibition to the Spiritual — 
ion, that they 2 to gr 


| | at) yt to the next of Kin, bot 19 — ; 


155 Prohibition was denied, becauſe they are 
who is the next of _ Palm, 416, 


minifiretions tai the Kindred have 
2 NG oy the ſeveral . following, 


1. To the Father, N the Son dies ge 


3. Th the F Blood with the whole, - 


+ To the Neice where there is. a Nephew, 


(ei) Adminiſtrations granted to thoſe who 


9 t 
+ ©. oY * * 1 * 
. % s 
$34 | 1. To 


are not * Kin, have been n diſputed wa _w 


— * - 
1 Ee — * 


10% m . 


- 1 1 To A + 1 1 134A 60 
. To Legotees. | nk © 
3. To an Executor of an Exeontor, FY 

4. Seupral Adminiſtrations of one Thing, 


"of all theſe Adminiſtrations 1 Gall nent 
diſtinfly, 1 I find them reported in eur 


01) To the Father, And firſt of Admini- 
ſieations ranted to the Father where the Son 
dies Inteſtate; it ſeems to be very clear that 
the Father hath a Right to the Adovinifiearion 
hut as clear 8s it is, it hath been queſtion 
whether the Mother is of Kin to aq mary 4 
I mall ſhew hereafter in its pr 

that where Children have np Ad- 
miniſtration hath been granted to the Siſter of 
the half Bleed, rather yr to the Mother:; 
But this was contrary both to the Civil Law, 
and our Law; for the Father and Mother 
are certainly the next of Kin in the 
Line to their Children, and by the Civil Law 
they ſucoeed equally, but by our Law the. Fa- 
ther hath the Right of Adminiſtration ; and if 
after his Death any of his Children die Inteſtate 
without Wife or Children, the Mother hath the 
Right, hut then ſhe is to have but a_ 
Share with the reſt of her Children. 


toten ol the Goods of the Wife 


i? 


D 


Da, Tv s 


SS 


ho | granted to the Haſband, and t PL wn 
nt» ainſt the Opinion of Juſtice G * held, Jones 175+ 
That of Right it did not belong to him; but that 
7 | was in the Power of the Ordinary to grant it 

9 Weis to 


band, 


Aumiuiſirat ion, 
to him, or to the Kindred of the Wife, and that 
—. —— if tis not granted to the Huſ- 

ecauſe tis meerly at the Diſcretion of 


the Ordinary ue 
And eng to this Opinion, Ada 


niſtrations have been granted from the Huſband 


to the next of Kin of the Wife, tho' wrong- 
fully, viz. the Daughter' married, and die 
and Adminiſtration was granted to her Mother, 
the Huſband ſued to have it repealed, 2nd the 
Mother moved for a Prohibition ; but it was 
denied, becauſe it ought to be granted to the 
Huſband, To, | | 

- Adminiſtration of the Inteſtate's Eſtate was 
2 to his Wife, and an Appeal was brought 


his Mother, for that the Wife had cove- 
nanted ſhe would not intermeddle, ſhe bei 
well provided for otherwiſe. It was inſiſt 
that this fell incidently into the age. Mat- 
ter of which the Spiritual Court had Cogni- 
zance, and that tis uncertain whether the 


Jegates would admit this Allegation or not, and 


there is no Inſtance of a Prohibition granted 
quia timet, but a Prohibition was granted quoad 


This tion. 1 Vent. 313. Baker 
3 verſus 


cauſe the Action was brought by an Admini- 
ſtratrix of an Adminiſtrator, when the Admi- 


band aud Wife as Adminiftratrix brought 
an Action of Debt againſt V. R. in which they 
declared, that the Inteffate was Adminiftyator to 


M G. who lent the Money to the Defendant. 


"Tis true Judgment was given for the Plaintiffs, 
but it was reverſed on a Writ of Error, be- 


niſtration of the firſt Inteſtate's Eſtate * to 
; ' ave 


nm bk , M45 pod By _amunwme oth ab. od a © ˙ eres ied en £6. 
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aa 0M» + rey 


Right it belong 
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to whom grantable: 
have been granted to the next of Kin. Gonlds b. | 
182. Thorne's Caſe. La 


Prohibition was granted, for that the Spiri- - + 


tual Court would have granted Adminiſtration . 

of the Goods of the Wife to her Brother, 

when her Huſband was vom nie of _ 
ed. Palm. 5 21. Dixes Caſe. 


(3) To the half Blood. And for Admint- © © 
rations granted to the half Blood, where there 
are ſome of the whole Blood, having already 
mentioned ſeveral Caſes ſince the Statute,where- 
in it hath been adjudged, That they have an 
equal Right with the whole, I ſhall only take 
eber | 
the Statute, by w it may appear, 
that the Common Law made no — 
between them, (viz.) the Siſter of the half Brown -- 


Blood was married, Adminiſtration was granted 2w/®._ | 
to her Huſband and to her jointly by t Allen 36. 


tive Court; and the Brother of the whole 
Blood ſued in that Court to have the Admini- 
1 1 upon a Prohibition it 
was adjudg at they were in equal Degree 
to the Inteſtate, and within the Meaning of 
the Statute 21 H.8. and therefore the Ordinary 
having executed his Power according to the 
Statute, he cannot- afterwards repeal ſuch Ad- 
miniſtration lawfully granted, 1 
But becauſe the Huſband, who was not of 
Kin to the Inteſtate, was joined with the Wife 
in this Adminiſtration, for that Reaſon the Or- 
dinary had not obſerved the Statute, and this 
Inconvenience might enſue, (viz.) if the Huſ- 
band ſurvived the Wife, he would be entitled 
to the whole, and the Kindred of the _— 
10 ** + | . wou 


Stiles 74: 


2 
OT ——_— n _— eta eld con lt tC 6 ” 


fir Bird, the Nephew 


ment between the Parties to diſtribute the E. 


en when: the Ordi 
me nes to the 


1. cannot — alter it, or compel 


U ea. 
* 


. Adminiſiration, 


nted, 
To the Nephew or Niece, The N wh 
Niice are in equal de to the Inteſtite 

ot Adminiſtration, 
ele! in the Spiritual Court to re- 
93 peal it, or to have Diſtribution of the Eftate , 
"on wa Mice moved for a Prohibition, view 


ranted guoad the Diſtribution, as 
8 


3 


Hin v. but where the 


ag reported 
lla, but very imperfectly, and fo tis 
Allen, — tells us, — was an 2 


ate, but the Neice havin 12 Ad miniſtration 
Dre 
8 this 

ment; but a Prohibition was — Ars becauſe 
hath executed his Power 
tute, as he had done by 
ing the Adminiſtration to the — 
t 2 
miniftrator to make Diſtribution, notwithſtand- 
the Agreement. 

Teſtator made two Evecittor, and they 


| both: died in his — 4 then the Teſtator 


ed, having two Siffers, and the eldeſt got Ad- 
min'Reation. and the youngeſt moved for' a 
Prohibition to repeal it, becauſe ſhe being in 


ual Negree, ou oe to have an equal Shave; 
but it was Jones, becauſe. if the Adminiftta. 


tion was not duly granted, ſhe might bri an 
t _— Stiles 14,7. Brown verſus W 


as to Adminiſtrations to thoſe who 
are not of Kin to the Inteſtate, it hath been 


» Queſtion whether it could be granted, or 


not. 
* 1. To 


would Jave nothing, therefore « Probibiclon 


| 
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to whom gramable. 
1. To an Alien, and 12 that it 
tho the Inteſtate s Eſtate conſiſted in Leaſes 
Years and other al Thi 
Adminiſtrator hath them not in his own Right, 
but in the Right of another, | 
2, To Legatees, (ui,) ſometimes Adi 


75 : 
iniſtra- 1 Vent, 


tions are granted to them; now if ſach Admi - 


miſtration doth afterwards happen to be repeal- 
ed upon a bare Citation, in ſuch Caſe the Legn- 
tee may retain his a but tis otherwiſr 
1 ode al, hecaule there the Adminiſtra · 

is avoided ab initio, . 


And ſometimes = Nſd 


nary Legates hath pre- 


vailed even againſt the next of Ain, (viz) the Thoms 
Teſtator devifed 20001, to his Daughter, and _ 


after his Debts paid, he deviſed the Reſidue 
his Goods to bis Wife, 

Execntor, and died; that Executor died In- 
teſtate, and thereupon the Daughter of the 
Teſtator got Adminiſtration ; ſome Tears after- 
wards the Widow, who was the refduary Leg» 
tee, ſues to have that Adminiſtration repealed ; 
and upon a Motion for a Prohibition, tuggeſt- 
ing that there was no reſiduum, the Court en- 
clined not to grant it, but that Adminiſtration 
ought to be granted to the reſiduary Legates, 
Tie true, the Statute requires it hou be 
ted to the next of Kin, which was the 
ghter in this Caſe, but tis upon Prefump- 
tion that the Inteſtate himſelf would have pre- 
ferred him; but that cannot be preſumed here 
becauſe the _ was given to another; a 
therefore it will be to no Purpoſe to grant the 
Adminiſtration to the next of Kin, when ſhe 
can have no Benefit by it, and 'tis Cp 

. | , 


W 4 


and made another Perſon 2 Lev, 55. 


- Adminiſtration, 


that ſhe ſhould have the Care of the Eſtate to 


in Reſpe& to the King, then of Ri 
ig : 5 


Iſted 


verſus 
Stanley, 


Dyer 372, 


uus! Courſe in ſuch Caſes, The Defendant en- 
. «tered Capeats, by which the Plaintiff being 


Declaration, it was adjudged, That till Admi, 


whom the Reſidue was given. 


V died Inteſtate, without Child or Kin- 
A nen Plaintiff got Letters Patents, a 
min 


tion Was granted to him, which is the 


to t Charges, brought his Action a 
the Defendant. 


pal 


tz and upon 4 Demurrer to th 


niſtration/granted, the Property of the Goods, 
was in the Ordinary, and that the Plaintiff 
had neither ju in re, or ad Rem; that the Ap- 
pointment by Letters Patents was but a Recom- 
mendation to the Flo and that the grant- 
ing Adminiſtration to the Patentee, was rather 


ht; for not- 
the Opinion in Henſ/loe's Caſe, 
Adminiſtrations originally . belonged to the 
Biſhop, and the Inſtances of Lords of Mannors 
granting them, is not a Proof to the contrary, 


1 Salk, 37. Manning verſus Knop. 


(3.) It ought not to be granted to an Executor 
an Executor, where the firſt Executor dies be- 
bate, for if ſo, then it muſt be granted 
to the next of Kin of the firſt Teſtator cum 
Teftamento annexo, unleſs where the firſt Execu- 
tor was alſo reſiduary Legatee , for then he is in 
ſacs beredis, and in ſuch Caſe, tho' he die be- 
ore. probate, or afterwards, his Executor hath 
the Right of Adminiſtration ; but if the Reſidue 
is given to another, then the Perſon to whom 
'tis ſo given hath the Right, and this is the 
conſtant Practice of the Prerogative Court; as 
Dr. Drury, who was long ſince Judge thereof, in- 
formed the Judges. 1 


to whom grantable; 
80 if the firſt Etrcutor dies Inteflate before 
probate of his Teſtator's Will, the Adminiſtra- 
tion of his Goods ought to be granted to his 
next of Kin, I mean of the Teſtator's Goods, 
becauſe in ſach Caſe he is dead Inteſtate z but 
if the Executor had proved the Will, and then 
died Inteſtate, the Ordinary may grant Admi- 
niſtration of his Goods, and that Adminiftras 
tor might adminiſter the Goods of the firſt 
Teſtator. | 
- But if an Adminiſtrator makes an Executor, 
and dies, his Executor ſhall not have the Ad- 
miniſtration of the Goods of the Adminiſtrator, 
but the Ordinary ought to grant a new Admi- 


.* Adminiſtration ought not to be granted to a 
— 4 Recuſant Convict, nor a Probate of any 
| 


, becauſe they are diſabled by the Statute 4. b. 


Elix. cap. 4. and therefore where the 
Court would have granted an Admini 


to ſuch a Recuſant, a Prohibition was grant- 39. 


ed, 
(4. Laſtly, Several Adminiſtrations cannot 
be granted of an entire Thing; as if the In- 


grants Adminiſtration of 1001. to one, 
the Remainder to another, tis void: Neither 


in one County to one, and of Goods in another 
County to another. | | 

Debt by an Adminiſtrator, to whom Admi- 
nitration - was committed by T. C. Maſter of 
Arts, Commiſſary or Official of | a peculiar legetims 
Fulcit 1 —— Demurrer to this Declaration it 
was * 1 that OO. Rich not take 
Notice that every 7 a Right to grant 
| ""Y \ Adminiſtra- 


ritual % Ride, 
ration Mod. Caſts 


teſtate hath a Bond of 500 l. and the Ordinary Hamon 


and of = 


can he grant ſeveral Adminiſtrations of Goods wakes: 


8 Adminiſtration, C 


Adminiſtration, therefore the Plaintiff ſhould 
have ſet forth by what Power, (viz ) Cui de jure. 
commiſio Adminiſtrationis in hac parte pertinet t 
But sdjudged, That every Peculiar hath a 
Power of granting Adminiſtration ; for th 
have a ſpecial Ordinary for that Purpoſe, 'T 
true, he who grants Adminiſtration, having a 
Power ſo to do by Commiſſion, his Authority 
_ be n goo — 9 to 
ranted by 1. olg Irofeſjorem, or 
: jo anw or Chancellarium of &c. there the 
Plaintiff muſt averr, cui de jure, Wc, becauſe 
all thoſe have Authority only by Commiſſion 
but where tis granted Virtute oficii, it need not 
be averred; therefore where tis alledged to be 
granted by the Abbot of Weftminfer loi iſpius 
ordinarium, or by à Commiſſary of the Biſhop of, 
penhum We. or by the Official of a Biſhop, Ce. or b. 
verſis an Archdeacon, 'tis ood, without averring t 
#evenſbr, Authority; hecauſe the Words Ordinary, Com- 
5 balk. 40. miſery, ficial, Archdeacon, &c, imply ſuch a 

ower. 
The Adminiſtrator of T. R, brought Debt on 
a Bond of 40 J. and alledged, that Adminiſtra- 
tion of all the Goods of T. R. not exceeding 401. 
was granted to him by Dy, Cartwright, Dean, 
Rural of Frodſham, within the Dioceſe of Cheſter, 
| who had a peculiar Juriſdiction, e. The De- 
| fendant pleads, That the Inteſtate T. R. had 
| Goods above the Value of = I. (vix.) of the 
Valus of ol at Frodſham within the Dioceſe of 
Cheflter , and that the Official. of the Biſhop of 
Chefter had granted Adminiſtration, E. to 
V. R. and traverſed that the Dean Rurall had 
any Authority, Cc. and upon a Demurrer to 
this Plea, it was held ill, the — 
| nt 
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niſtratrix of her firſt Huſband, upon a Leaſe 
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© to whom grantable. 67 


dant did not alledge, that Frod/bam was within 
the Peculiar, butonly within the Res of Che/ter, 


Now it it was within the Peculiar, then the 


Dean Rural might grant Adminiſtration, Where 
the Value did not exceed 40l, and if it doth Oel 
exceed that Value, either within or without »-»/ws 
the Peculiar, then the Biſhop may grant Ad- Ludlow, 
miniſtration, and both may ſtand, | IMad-423 


Covenant againſt Huſband and Wife Admi- 


'% 


made to him, wherein he covenanted not te 
aſſign without Leave 4 the Leſſor, and the Breach 
was, that he did aſſign without Leave, Cc, ſo 
that the Inteſtate in his Life did break his Co- 
venant, and the Defendant dum 2 likewiſe 
after his Deceaſe, to whom Adminiſtration of her 
Huſband's Goods was committed, and likewiſe the 
Huſband and Wife, atter their Marriage, did 
break this Covenant; upon Demurrer it was 
objected, that the Plaintiff ought to ſhew by 
whom Adminiſtration was committed to the Widow, 
and by what Authority, which is very true, if 

the Adminiſtratrix had been Plaintiff , but Knight 
where ſhe is Defendant, tis unreaſonable that »/w 
the Plaintiff ſhould ſhew by what Authority Green, 
it was granted, he being a Stranger to her Pro» - Late. 


ings, 

Debt by an Adminiſtrator, the Declaration 
concluded, (viz.) to whom Adminiſtration was | 

ranted - hn Archbiſhop of Canterbury, apnd 

8 — um, &c, upon uon eft fallum plead» 

ed, The Plaintiff had a Verdict. It was moved 

in Arreſt of judgment, that the granting Ad- 

nuniſtration is & judicial Act, and it ap- 
pearing by this rr that it was (ranges 
2 * 


* Stokes 


68 | AdminIfiration, : 


Boſwell & by the Archbiſhop of Canter 
Caſs, 21064, tis therefore void ; But adjud 
1 Luw, only 8 miniſterial Act, for the 
directed by the Statute to grant it, 

Debt by an Adminiſtrator, ſetting forth, that 
Adminiſtration was granted to him by the Bi- 

ſhop of L. The Defendant pleaded in Bar, 


ed that 'tig 
rdinary is 


munen det the Inteſtate, at the Time of his Death 


verſe Was Reſident in H. in another Dioceſe, a 
cos upon Demurrer, this was adjudged & good 
x Salk, 37+ P en, | , 
Ruled by three Judges, that where a Man 

dies Inteſtate, having Goods in ſeveral Peculiars, 

+ that in ſuch, the granting Adminiſtration is 

+ Lev. 78 in the Metropolitan, and not in the Ordi- 


nary, 


Adminiſtration, what Alls amount to it, 


A CTS which amount to an Adminiſtration, 
ere ſuch which relate to the Claiming 
or Releaſing any Debt due to the Inteſtate, or 
poſſeſing and converting any of his Goods, of 
— 3 we have ſome Inſtances in the Year 
$, HEN 
Leys 1 Where a Man made an Executor, and he 
3'" yeleaſed à Debt due to the Teſtator, this was 
held to be an Adminiſtration, 

go likewiſe where he receives a Deht due to 
— the Teſtator, the Law is the ſume, eſpecially if 

ng you an Acquittance for it. 
Rep. 14. FTA Poſſeſſion and Converſion to his own Uſe 
1 And. 17, will certainly make an Adminiſtration, but 
F » Roll. there have been Doubts made as to the bars 


Abr. 917. Poſſeſſion 


owt e ble No- 


rr Ger TT.” IS 


ö 


ingly, in ſuch Caſe, if an Action is br 


what Al. Amount 10 8 6 9 


Poſſeſſion only; for Anno 21 N. 6, it was held, 2.6.25. 
That ſuch s Poſeſfon, without diſpoſing the 
Goods, would not amount to an Adminiſtration, 
as if a Stranger lends an Horſe from the Stable 
of the Inteſtate as his own, 

And for a late Authority to this Purpoſe 
this Caſe happened. An Executor before Porter 
probate poſſeſſed himſelf of all the Teſtator's 5% 
Goods, and cauſed them to be appraiſed and in. 44 
ventoried, then he paid a Debt, and converted EP | 
ſome to his own Uſe, and afterwards refuſed, 
before the Ordinary, to prove the Will, where- 


yon Adminiſtration was granted to the Widow 
of t 


6 B and he delivered the Reſidue , 

of the Goods to her; and in Action of Debt 
brought againſt him, it was adjudged, That he 

ſnhall be charged for the whole perſonal Eſtate 

becauſe he had adminiſtered, and his Refuſyl 

after Adminiſtration ſignifies nothing; beſides, 
the granting Adminiſtration to the Wife was 

void, when a rightful Executor had adminiſtred, 
and the delivering the Reſidue of Goods to her 
will not diſcharge him, becauſe he being once 
reſponſible by poſſeſſing himſelf of them, his 
delivering them afterwards to one who had no 
Right to receive them, cannot diſcharge him, 

If an Excentor is appointed ad colligendum 
Bona defunft, Ac. this is not an Adminiſtration, cor 5 2). 
ſo as to charge the Perſon to whom it was com- 
mitted ; but if he farther give him Authorit 
to ſell hona peritura, and he ſells Goods accord - xi 
t 
againſt him as Executor, he cannot plead that 
he adminiſtred by Virtue of ſuch Letter, ad 
colligendum Bona, Nc. without n 
he adminiſtred as 245 th for When 2 
| | 3 


. 8s, 


ms Adminiſtrator, de Bonis non, Ws, 
ſume Right which ſuch an Adminiſtrator had 


whilſt living; but that Right is extended no 
farther, and this appears - by the Caſe fol- | 


| lowing : . 
ent. . The Executor of à Cognizee of a Statute 
30. died Inteſtate, and Adminiſtration, de Bonis non, 
i Fc. of the Cognizee was granted to another, 

who agreed with the Cognizor to aſſign the Sta- 

tute for à Sum of Money, then the Adminiſtra- 

tor de Bonis non, Ic. died, and it was decreed, 

that his.Executor ſhould have the Money, tho 
before the Statute was extended, it could not be 

aſigned by Law. | | | 

But in ſome Caſes the Adminiſtrator himſelf 
de Bonis non, &s. catinot recover when he doth 
Butler ver- not rightly entitle himſelf to the Action. As 
fu Ber. where an Adminiſtrator mortgaged a Term for 
ard, ach- Years which he had of the Inteſtate, and then 
F. 24+, made R. B. his Executor, and died; after whoſe 
Death /. N. got Adminiſtration de Bonis non, 
c. of the Inteſtate, and claimed the reſiduary 

Intereſt and Benefit of Redemption; but de- 

creed, that the Executor of the firſt Admini- 1 

ſtrator ſhall have it, becauſe that Adminiſtra- | 

tor had not the Term in auter Droit, but in | 

his own Right, to whom he was entitled by 

Virtue of the Adminiſtration, otherwiſe he 

could not have a Title to mortgage it, and there- 

(Trp Adminiſtrator, de Bonis nou, had no 

; itle. | | x 8 . wn gs # 

Ley verſus 80 where the Obligee made his Wife Execu- 

Anderton, trix, and died, the Executrix afterwards died 

ballen 225, rnteſtate, and R. B. took out Adminiſtration to 
ber, and then brought an Action of Debt upon 

the Bond, as Adminiſtrator' to the Executrix, 
and had Judgment; but it was reverſed upon a 
mne TELE " „„ Writ 
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nm , on © 


by her general Entry ſhe had the Term as Exe- 


Adminifiyator de Bonis non, Ve. 93 
Writ of Error, becauſe he ought to have taken 
out Adminiſtration de Bonis non, Noe. of het 
Huſband who was the Teſtator, and then to 
have brought his Action as ſuch. 

And as the Plaintiff is to entitle himſelf. to 

the Action, ſo there have been Queſtions con- 
cerning the Defendant, (viz ) againſt whom the 
Plaintiff ſhould bring the Action, as for In- 
ſtance : N | 

The Executrix of an Executor was an In. Norton 
fant, and Adminiſtration of the Goods of the 2 N 
Executor was granted to one Ford, durante minor ** 
atate of the Infant; and then an Action Was 
brought againſt him as ſuch an Adminiſtrator 
it was objected, That it ought to be againſt 


him as Adminiſtrator of the Goods of the firſt 


Teſtator not adminiſtred by his Executor; but 


adjudged well enough, becauſe the granting the 
Adminiſtration takes in the Goods of both. 


The Huſband was poſſeſſed of a Term for 
Years in the Right of his Wifez and by his 
Will he deviſed to her all the Reſidue of the 


- ſaid Term; and made her Executrix, and died 


ſhe entered generally on the Land, and declared, 


That ber Huſband had given her all which be bad; 


afterwards ſhe died Inteſtate z adjudged, that 


cutrix at firſt; but ſince there were neither 

Debts or Legacies to be paid, ſhe ſhall have it | ig 
as a Legatee; for by her Declaration, that her 20 
Huſband had given her all, the did agu to 4, 
take it as a Legacy, and therefore her Admini - C. B. Rot. 
ſtrator ſhall have it, and not the Adminiſtrator *7** 


de Bonis now of her Huſband, 


By. 


; 


"4 Annulty, 


17 Cer, 3. / By a late Statute "tis That where 
ep. 9, 4 Judgment after Yerdi# ſhall be had by an 
Executor or Adminiſtrator, the Adminifrator ds 
Bowls non, Ne. may ſus out a $i, fa, and take 


out Execution on ſuch judgment not on a 
22 | 


Judgment by Confeſſion or 
Annuity, | 


— 


A HIS is a yearly Rent payable to the 
1 Grantee for a certain Term of Years, or 
for Life, or in Fee, and chargeth only the 
Grantor and his Heirs fo long as they have 
Deſtont, | 

s from a Ront-Chargo 4 for that always 


1 
| 
Iſſues out of Landy it differs likewiſe in t 


Method of Recovery, for not only an Action 
Debt, but a Writ of Annuity, lies againſt 
the Grantor or his Heirs, beſides, it is never 
taken to be real Aſſets, becauſe it charges only 
the Perſon, and is no Freehold in Law, and 
therefore cannot be taken in Execution upon a 
Statute or an Elegit, as a Rent Charge may, 
Where an Annuity was granted, and the Rent 
was Arrear, the Grantee may have an Action of 
of Debt, and ſo may his Executor after his 
Death, for the Reaſon before mentioned, be- 
_ tis a Charge upon the Perſbn of the 
rantor. £ 


| ep. 48. b. Tis otherwiſe where a Rent-Charge is grant- 


ed in Arrear g for if the Grantee dies, his Exe- 
cutors or Adminiſtrators had no Remedy at 
Common Law to recover thoſe Arrears, neither 
could his Heir diſtrein for the ſame, therefore 
2214.8, by the Statute 32 M. 8. an Aion of Debt is 
cap. 37. given 
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to pay the Rent, or againſt his Executors or Ad- 
miniſtrators, 


for Rent, the Plaintiff muſt ſet forth, that the 


given to che Executor for ſuch Arrears, which 


muſt be brought againſt the Tenant, who 


They may likewiſe drein the Lani 
for the Rent Arrear, {6 long as ſuch Land which 
is chargeable with the Kent continue in the 
poſſeſſion of the Tenant, or any other Perſon 
claiming under him; and therefore in A 


Lands remain in the Seiſin of the Tenant who 


ought to pay it, or in the Hand of ſome other His. 
Who claims under him 1 Purchaſe or Deſcent, 


beewiſe the Words of the Statute which gives 
him this Remedy ought to be purſued, 

Having mentioned that an Annuity may be 
granted for Years, and what Remedy an Execu- 


tor hath for the Arrears incurr'd in the Life-time 
of the Grantee, I ſhall now recite one Caſs of 


a Deviſe of Rent, 

F. The Teſtator being poſſeſſed of a Term for 
Years in two Houſes, deviſed them both to his 
Wife during the whole 2 ſhe lived fo long 
unmarried; and if the married, then he devi 
only his Dwelling-Houſe to her for the Remain- 
der of the Term which ſhould be then to come, 


und 2ol. per Ammm out of the other Houſe, 
without ſaying for how long, and deviſed the 
Houſe it ſelf to another, paying the Rent, the 


Widow married again, the Rent was Arrear, 


The firſt Queſtion was, Whether this Rent was 
"extinguiſhed in the Term, by the Unity 
Poſſeſſion both of the Rent and the Term? 
And adjudged it was not, as Sergeant Rolls re- 
ports it; for though ſhe had the whole Term 


of 


once ns Executrix, yet this Rent which ariſes 
opon 


Myles 
Wlongh- 
by, Cro, 
755. 


Gongh 
ver ſue 
Howard, I 
Bull, 111. 
1 NI. 
Rep, 

1 Roll. 
Ahr. 610. 


Bridg s 


tor hath a Term 


Appeals - VV * 


upon a Contingency, vin. upon her marrying, is 


Ing, — 7 thereby. 


he next Queſtion was, If the Rent was not 
extinguiſhed then, whether ſhe ſhall be entitled 
to it during the Remainder of the Term, (or the 
Will doth not mention how long ſhe ſhall have 
it) or whether tis determined by her Death? 
And as to this Point the Court was divided 
though the Reaſons of my Lord Coke and 
2 Doderidge ſeem to be clear, That ſhe 
Il have it mg the Term; for if the Teſta- 
or Years in an Houſe, and he 
deviſes the Houſe to R. B. without limiting what 
Eſtate he ſhall have in it, the Deviſee ſhall 
have the whole Term abſolutely, and not only 
for ſo long as he ſhall live, 

Now here is a Deviſe of the whole Term ab- 
ſulutely in one of the Houſes by the firſt Clauſe 
of the Will, and there being « Dependency of 
the laſt Clauſe upon the firſt, tis reaſonable it 
ſhould be expounded by the firſt, viz, That ſhe 


hall have the Rent for the whole Term. 


Appeals . 


HIS is a Term uſed in our Law as well 
8s in the Civil Law, to ſignify the Remo- 
val of a Cauſe from an inferior to a ſuperior 
Court; and becauſe in former Days the — 


was held to be the ſupreme Head of the Churc 
therefore Ap 


peals to him were frequent, till 
ohibited by the Statute 24 H. 8. by which 
tute the ancient Right of the Crown was 


_ aſſumed; and from thenceforth Appeals were 


allowed, | 
I. From 
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"4 Appeals, 


nn . 

of t ceje, or to ; 

n* 4 the 2 to the Dean the Arche, 
and from him to thz _ of the Pros 

vince, whoſe Determination ſhall be final, 


Theſe Appeals muſt be in Cauſes Taſfamentury, 
or Matrimonial, in Divorces, Rights of Tythes, 
lations, and Obventions, and it muſt be brought 
within fifteen Days after Sentence given; all 
this is required by the aforeſaid Statute, 


In the next Year ſome Alteration was made, 2 H. 8, - 


viz, That Appe 
made to the King in Chancery ; and in ſuch Caſe 
the Lord Keeper is to iſſue out a Commiſſion un- 
der the Great Seal to certain Perſons, * whoſe 


Sentence there ſhall be no further Appeal, and this 


is called a Court of Delegates, 


And yet notwithſtanding thoſe reſtrietive 


Words, the King frequently grants Commiſſions 
Review, even after Sentence given by the 


als from the Archbiſhop ſhall be Cop! 19+ 


o 


legates, And my Lord Coke tells us, tis his AInſt. 3. 


Prerogative ſo to do, which he maintained when 


he was Attorney General , but T believe he main- 


tained it upon better Reaſons than he gives us 
in his 4th Inflitutes, for there he tells us, the 
King may grant Commiſfons of Review, becauſe 
the Pope could do it by Virtue of the Canon 
Law, and what he might do by Uſurpation, the 
King may do by Virtue of a legal Right veſt- 
ed in the Crown, | 
This is what the Logicians call fallacia conſe- 
quentis z for it doth not follow, that ' becatiſe 
the Pope exerciſed a Power by Uſurpation, there- 
fore the King may lawfully uſe the like mm 
It 


-M 
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Appeals, 


It was in one Hollingworth's Caſe, that w 
hic 


Lerd Coke maintained this Prerogative, w 


happened Amo 39 Elix. viz, Sentence was given 


24 U. 8. 
cap 19. 


Moor 462. 
Cro, Elis. 
371. 


| Review in Eccleſiaſtical Cauſes after a Sentence 


in an Eccleſiaſtical Cauſe in the Country, the 
e appealed to the Archbiſhop, who 
affirmed the Sentence, then he appealed to the 
Delegates, who repealed both the former Sen- 


tences; and thereupon the Queen granted a 
Commiſion Ever ad revidend x hy mit 
the Court of Delegates, and upon a 


pre by 
otion in the Queen . Bench for a Prohibition, 


ſuggeſting that this Commiſſion of Review. was 
unlawful, becauſe it was ex ny by 
the Statute 25 H. 8. that the Sentence of the 
Court of Delegates ſhould be definitive ; the Pro- 
hibition was denied, and the Commiſion of Re 
view adjudged to be lawlul, * 
Serjeant Moor, who reports the ſame Caſe by 
the Name of Halliwell's Caſe, tells us, that 
Juſtice Fenner was for the Prohibition; becauſe 
the Pope's Authori 9 being abrogated, and the 
Statute Heng no rther Appeal than to the De- 
therefore a Commiſion of Review could 

not be lawful. 
And this ſeems to be clearer Reaſon than, the 
Chief Juſtice Popham gave againſt the Prohibi- 
tion, which was, becauſe the Pope did uſually 


given by his Legates, therefore the Queen 
might do it; for all which the Pope could do, 


was now united to the Crown by the Statute 


25 H. 8. Cap. 20. but that muſt be a Miſtake, 
for it was by the Statute 26 H. 8. Cap. 1. 

One would think that the Attorney General's 
Arguments had prevailed on the Chief Juſtice 
to be of this Opinion, there being fallacia con- 

| ſequentis 
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Ye Appeals. 


claimed that wild and lawle/s Power which the 
Pope uſurped here de fade; for. he. diſpenſed 


| with human Laws in all Caſes which he was 


pleaſed to call Spiritual, he made Proviſions on 
all Churchmens Benefices without their Con- 
ſent, and theſe and many more ſuch extrava- 
nt Powers, the Courts at Weſminfer would 
8 judge to be unjuſt and injurious to 
t c Warr. yortr 
go that the Statute muſt be underſtood of all 
thoſe Things which the Pope, by the erroneous 
Opinion of thoſe Tins was Juppoſes lawfully to 
do, and which he actually did, though wrong; 
fully, by — 1 05 of Oey of our rome 
ained t 1n10n e tion 
ſu — 2 — of the Church. — , 
Tie probable the Pope, by Virtue of that 


uſurped Supremacy, might grant Commiſſions of 


Review after Sentences given by us ates ; 
but tis certain, that after H. 8, re· aſſumed 
the Supremacy, ſuch Commiſſions were granted 
by him and his Succeſſorz. We have an In- 
ſtance in our Books of one which was granted 
about 33 Years after the Supremacy was con- 
firmed by Act of Parliament. 
My Lord Coke tells us, it was in Goodman's 
Caſe, which is reported by Dyer by the Name 


ſequentis in „ certainly the Crown never 


F - 
Fg 
* 


Walrond 


of Valrond verſus Pollard, and it was thus, [. v 
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cad 
Fan 7 the Dl , the Plaintiff had ] 1 
| nt's temen allen With the 
tho he was not a Tawful or at 
that Time, yet he became Euecntor de ſor Tort, 
and a Creditor hath Election to ſue him as ſuch, 
. , or us Adminiſtrator, he might ſhe him ak, Exe. 
Pages Tort , , becauſe the Gift to the 
| bter being void, ſhe conld give bim no 
ee dune to to take them, therefore he 
1 a Treſpaſler, and they were Aﬀets in 
ih i Ho Hands and the kent Adminiftration 
= not purge that Tref] But if the Goods 
- had been taken from the Inteſtate in his Life- 
time, 
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Aſſets. 


time, then they are not Aſſets till recovered and 
in the Poſleſſion of the Adminiltrator, 

S0 where the Plaintiff as Executor, and the — | 
Defendant ſubmitted themſelves. to an Award, Tonga, 
and the Ar bitrators awarded the Defendant to ;Lev.ros, 


pay the Plain if 2c0 l A Creditor of his Teſta- 1 Vent. 


tor attached this Moncy in the Defendant's Hands 3% 
as due to the Tellator ; tis true, it would have 
been Aſle's f the Lxecutor had received or re- 
covered it, but not otherwiſe, and ſo not attach- 
able as a Debt due to the Teſtator tempore mor tis. 

The following Caſe is where Goods have been 
adjudged / ſlets, tho'they were never in the Poſ- 
ſeſlion of the Executor, and it was thus: 

The Teltator made WY, N. Executor durante Chandler 
minore «tate of R. B. and made the ſaid R. B. Exe- —— 
cutor When he came ot Age, and it happened ſon, rRoll, 
that ſome of the Goods were in the actual Poſſefſ- Abr. gar» 
ſion ot the ſaid /. N. after the Executor came of Hob. 265- 
full Age, and after he took upon him the Execu- 
torſhip, yet thoſe Goods ſhall be Aſlets in the 
Hands of R. B. the Executor, tho' he never had 
the Poſſeſſion of them, becauſe he might have re- 
covered by 'Trover againſt V. NM. it he would. 

If the Obligce die Ifteſtate, and the Ordinary 
ſhould commit Adminiſtration to the Obligor, the 
Debt is extin# by the Grant of Adminiſtration, 
but yet it hall be Aſſets in the Hands of the Holliday 


Adminiſtrator to ſatisfy Creditors, becauſe the — 


Ordinary had no Power to diſcharge the Debt. |, rg. 


| The Law is the ſame if the Obligee himſelf Abr, 920. 
makes the Obligor Executor, the Debt is extin@ || » Roll. 
by the Will, but it ſhall remain as Aſſets to Me- N 


— 0 


H | There 


98 


Deviſe of 


\ 


g Aſſets. bs 
Shiv Sins len four ee Di dre end made 


2 hop the perſonal Eflate where the Teftator hath 


z Roll. 
Abr. 920. 


Shaw 
verſus 
Huntly, 
1 Roll. 
Abr. 920. 
Hardres 
405» 

2 Vent. 


345. 


Debt was loſt. 


ds for _ of bis Debts, and this 
is lone in Favour of the Heir: 4 | 
. The Teſtator deviſed his Lands to be ſold by 
V, NM for the Payment of his Debts and Legacies, 
and made the ſaid W. N. his Executor, and died, it 
was 1 4 5 that the Money received by him 
upon the Sale ſhall be Aſſets; but where the 
Land is deviſed to be ſold by his Executor and 
others, there the Money ariſing by ſuch Sale ſhall 
not be Aſſets, becauſe they are not entruſted with. 


it as Executors. 
But where a Deviſe is of Lands to hi: Executor 


to ſell, and with the Money ariſing by ſuch 
Sale, and with his perſonal Eſtate to pay his 
Debts, there the Money received by the Sale 
ſhall be Aſſets, ſo tis if Lands were deviſed to be 
Fold by bis Executor. 

If Lands are deviſed to be ſold for Payment of 
Debts and Legacies, and the Reſidue of the per- 
ſonal Eflate is given to the Executor after Debts 
and Legacies paid, yet that perſonal Eſtate ſhall 
be Aſſets, and applied to the Payment of 
Debts as far as it will go, and the Land ſhall 
be charged no farther than is neceſſary to make 
up what remains unpaid, and this is in Favour 
of the Heir. 

Where the Anceſtor entered into Bonds and dies 
ſeiſed of Lands in Fee which deſcend to his Heir, 
the Lands are chargeable as real Aſſets to ſatisfy 
his Debts, and this is called Aſſets by Deſcent , 
and the Law was formerly, that if the Heir alien 
the Land before the Bond was put in Suit, the 


But 


— 


| | Aſſets. C45 S 59 6 

But now by the Statute 3 & 4 V & M. cap. 

14. the Heir {hall be anſwerable by an Action 
of Debt to the Value of the Land fo ſold, ane 
Execution ſhall be taken on a Judgment obtained 
againſt the Heir in ſuch Action to the Value of 

the Land as if the Debt was his own ; but the 

Land which is bond fide, ſold before the Action 
brought, ſhall not be liable to the Execution. 

It hath been a Queſtion whether an Equity of Trevor 
Redemption by the Heir of the Obligor was Aſlets elt, Þ 
in his Hands, to ſatisfy a Debt claimed by the, Ch. Reg. 
Executor of the Obligee, but it hath been decreed 148. 
that it is Aſſets. 8 
tor And ſo is a Leaſe to attend the Inheritance, 2 ch. Hep. 
ch | and fo is an Advowſon, and it ſhall be recovered 7. 


8 


lies to Hammond was not expreſſed in the purchaſe. 
eir, | Deed, afterwards Allen, and his Son became bound 
sfy for a Debt of Villiam Allen, and after the Death 
at ; fol all the ſaid Parties the Daughters and Co- heir 
ien lot Ralph upon a Bill in Equity againſt the 
the Heir of Hammond, had the Land decreed to be 
Jconveyed to them by the ſaid Heir in Perfor- 

But [mance of the Truſt, 
| | H 2 Then 


Mei 


- Then another Bill was brought by the Credi- 
ors againſt the ſaid Co-heirs, 2 have the Land 
— liable to the ſaid Debt as Aſſets in Equity; 
but tho the Heir of the Truſtee was decreed to 
coavey to them, yet it was farther decreed the 
| truſt Lands ſhould not be Aſſets. : 

Dyer 368, The Obligor bound himſelf and his Heirs, and 
had Iſſue two Sons, and died; the eldeſt Son en- 

tered on the Lands, and died without Iſſue, then 
the youngeſt Son entered; and in an Action of 
Debt brought againſt him upon this Bond, it was 

. - adjudged, That he ſhould. be charged with Aſſets 
as Heir to his Father, ping ro ans. the inter- 

8 | mediate Deſcent to his elder Brother. 

What ſhal Next I ſhall mention ſome Caſes, en it hath 

| 2 been adjudged what ſhall not be Aſſets in the Hands of 
an Executor or * Adminiſtrator. 

| And firſt tis held, That a Pebt upon Bond 

Dans 36. due to the Teſtator, is not Aſſets in the Hands of 
the Executor till recovered, becauſe *tis but a 
Choſe in Action; but if the Executor releaſes the 
Debt, then 'tis Aſſets, becauſe he hath determined 
the Action. 

Keilw. 63. So where the Teſtator pawned Goods, and his 
Executor paid to the Value and kept them, which 
he might do lawfully, becauſe the Property be- 
came altered by Way of Retainer, the full Value 
being paid, and therefore ſuch Goods ſhall not 

be Aſſets in his Hands. 

-Dyer 261 Likewiſe where the Teſtator made a Leaſe of 

an Houſe and Implements, rendering Rent to 

him, his Heirs, and Aſſigns, and died, the Execu- 
tor received the Rent ſeveral Years afterwards; 
and all this was found ſpecially in an Action of 

Debt brought againſt the Executor. wherein the 

Iſſue was Aſſets or not, and the Verdict ere fe 

ell c, 


; | Aſſets. M4 
& {, the Defendant: had Aſſets; but adjudged, 
That the Rent belonged to the Heir, and the 
Word & fic was void. 
The Teſtator appointed certain Lands to be Germin's 
ſold by his Executor, and the Money ariſing by Caſe Pa 
the Sale to be diſtributed amongſt his Dapghters, Leon 2 
when they ſball accompliſh their Age of 21 Tears; the Leon 223. 
Executor ſold the Lands; adjndged, That the 
Money thall not be Aſſeis in his Hands in the 
mean time to ſatisfy the Debts of the Teſtator, 
becauſe tis limitted to a particular Uſe.  ,, _ 
A Reverſion in Fee expectant upon an Eſtate 6 rey, 58. 
Jail is not Aſſets, becauſe tis in the Power of B: 2 Roll, 
the Tenant in Tail to bar it when he will, T Rep. 129. 
but after the Eſtate Tail js ſpent, tis then be- 4. , 
come Aſſets. | * 2 Mod. 
. + K had Iſſue R. and & and conveyed Lands 257. . 
to the Uſe of himſelf for Life, Remainder to R. wie 
in Tail Male, Remainder to his own right Hears, 85 53 7 
then N. died, and the Reverſion deſcended to R. + Kenne 
who died ſeiſed; then the Reverſion deſcended to verſus - 
his Son, Who died alſo without Iſſue, ſo that the dg 
Tail was ſpent; then S. the youngeſt Son of N. 3ialagg 
entered; and it was adjudged, That theſe Lands N 
Mall be Aſſets to anſwer the Debt of his Father, 
and the ſole Queſtion was, Why he ſnould he 
charged as Heir to his Father, without naming 
the intermediate Deſcent to his elder Brother and 
Nephe w. | | | | 
I a Copybold deſcends to an Heir, this ſhall 4 Rep. 22. 
Mall not be Aſſets, becauſe tis an Inheritance . 
created by Cuſtom, and the Common Law directs , 
the Deſcent z hut not that it ſhall have any other 
collateral Qualities which do. not concern ſuch 
Deſcent, 15 which other Inheritances at Com- 
. 7 fl 
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9 Rep. 94. 


Aſſets: 


I all conclade this Title with ſome Caſes re- 
lating to Pleading, and other Matters pertinent to 
it, | 
Aſumpfit, in which the Plaintiff declared, that 
the Defendant being poſſeſſed of a Term for 
Vears as Executor to V. R. who owed Money to 

the Plaintiff, in Conſideration that the Plaintiff 

\ would defer the Payment till Michaelmas next, he 

(the Defendant) promiſed to pay it; upon on 
aſſumpſit pleaded, the Plaintiff had a Verdict, and 
2 upon 2 Writ of Error brought, the Error aſſigned 
„ o. Was, that the Plaintiff had not averred in his De- 
claration that the Defendant had Aſſets; but ad- 
judged that he need not, becauſe it ſhall be in- 
, tended that he had Aſſets, and that the Teſtator 


102 


Cotting- 
ton verſu 


Hulett, S. p. would not leave a greater Charge upon his Exe- 


Cro, Elis. cutor, then he would leave wherewithal to diſ- 


OE charge it. 


Ihe Teſtator deviſed, that ſuch Lands, nam- 

Ing them, ſhould be fold by his Executor, and 

; the Money ariſing by ſuch Sale ſhould be diſtri- 

buted amongſt his Daughters. The Lands were 

6 ſold, and the Money was in the Hands of the 

»Leonxx5 Executors ; adjudged it ſhall not be Aſſets in their 

Geering's -Hands to pay the Teftator's Debts, becauſe they 
Caſe, "were deviſed to a particular Purpoſe. e 

A ſumpſit againſt an Executor, who pleaded a 

Bond of 401. given by his Teſtator to I. R. yet 

unpaid, and that he had not Aſſets ultra 51. to 

ſatisfy that Debt. The Plaintiff replied, that 

the Bond was for 401. conditioned for the Pay- 

|; ment of 20 l. on Day not yet come; and upon a 
e 'Demurrer to this Replication, it was adjudged ill, 

Fowke, becauſe the Plaintiff did not alledge, that the 

3 Lev. 55. Defendant had Aſſets ultra 201. for if he hath not, 

then he is not bound to pay the Plaintiff's mo 

&; huh 28 u 


— 


Aſſets. 103 


due to him upon ſimple Contract, before a Debt 
upon Bond payable at a Day to come. & 

J. A Man made ſeveral Executors living in Keilw. 57. 
ſeveral Counties, one of them poſleſſed himſelf | 
of all the Goods, and the other had nothing, yet 
he cannot plead plene adminiſtravit, for Aſſets in Richard. 
the Hands of one Executor is ſo in both; and —_— wy 
the Jury in one County may find Aſſets in ano- 6 Rep. 45. 
ther County; becauſe tis the Finding which is 2 Cro. 56. 
Matter of Subſtance, and the Place is but Surplu- Ig 
ſage: For if the Defendant plead plene adminiſtra- 


vit ad Exceſfer, the Jury may find Aſſets in Ireland, 


for tis a Thing tranſitory, tho' it hath been 


ſometimes doubted, for my Lord Dyer, Anno 28 Dyer 30. B. 


H. S. tells us, it was but lately ſo adjudged; he tells 
us farther, this muſt be perſonal Aſſets, and not 
Aſſets ot Lands where Debt is brought againſt 
the Heir, Dyer 271. B. 
Debt againſt an Executor, who pleaded plene Manverſw 


adminiſtravit; the Plaintiff replied Aſſets, die Ex. Adams, 


bibitionis Billa, viz 23 Ofobris, which was the 4, 433. 


firſt Day of Michaelmas Term; now if it appear, 


that the Bill was not filed till fourteen Days after- 


wards, or within the Term, whatever the De- 
fendant had in his Hands and paid within that 


Time, and before the Bill filed, if it was paid in 


ede of a Debt in equal Degree, ſhall be 
ets. 

An Engliſh, Bill was brought againſt an Execu- Clough 
tor to diſcover Aſſets, the Defendant demurred, verſus - 
becauſe it was brought before any Suit commen- , 
ced at Law; for if ſuch Suit had been brought, . 
the Defendant might have confeſſed the Debt, or 
have paid it, but by this Means he may be dou - 


bly vexed. 
Tet H 4 Where 


( 


104 Averment. 
Bard ver. Where an Executor is ſued upon a Promiſe to 


ſis Bard, 212 
F ay a Legacy, the Plaintiff need not aver that 
+ rs K had Aſlets at the Time of the Promiſe made, 


verſw for it ſhall be intended he had, otherwiſe he 
Crompton would not have made the Promiſe. 

row p. Ihen us to the finding of the Jury, (viz.) Debt 
*Leeverſis Was brought againſt an Executor for 300 l. and 
Ridford, Aﬀets were found to zb l. and judgment for 
1 Roll. the Plaintiff, that he ſhould recover de bois Tefta- 


n. toris, and upon a Writ of Error that Judgment 
was med,” Nit | 

Nvet But if ar joy had not found to what Value, it 

verſ®® had been void; for to find Allets generally, with- 


—_ out ſaying to what Value, is void, becauſe the 


Rep, 214 Plaintift oo to recover only according to the 
Aſſets found, which muſt be certain 

$0 where tis found that an Heir had ſeveral 

Lands and Tenements by Deſcent, tis void, be- 

cauſe it may he true, and yet the Defendant may 

have no Aſſets, for a Reverſion expectant upon 

an Eſtate Tail is a Tenement, and yet that is not 

Aſſets. ) FIS | 

Aſſignes, See Executor of Executor, 


Averment, out of a Will. See Poſtea 
tit. Deſcription. © © 


Verments have been allowed to ſupply a 

A Defe&t, and to take away Surpluſages in 
Wills, I ſhall give ſome Inſtances in both. + 
Leon gg. And firſt to ſupply a Defect, F The Teſtator 
3 Leon), deviſed his Lands, and vet his Name was not 
ros, in the whole Will; but by an Averment of his 
Name, and Proof that it was his Will,. it was 


held to be good. 8 n » 07.3 j ' 
| The 
its 


Averment. 105 
The Teſtator deviſed Lands to the Heirs of Oodb. 131 
. N. and the Clerk wrote to V. NV. and bis Heirs, 
this may be helped by an Averment, becauſe his 
Intent is written, and more: But if the Deviſt 
had been to V. M. and bis Heirs, and the Clerk 
had written to the Heirs of V. M. in ſuch Caſe an 
Averment would not have made it good to V. N. 
becauſe tis not in Writing, which the Statute re- 
uires all Wills to be; ſo that an Averment may 
be allowed to take away a Surpluſage, but not to 
encreaſe that which is defective. Fr, N I 
$0 where the Teſtator deviſed ſeveral Mannors Lord 
to his Son in Tail, Remainder to Thomas Cheyney Ch*yney't 
in Tail, upon Condition that be er they, or ay fh oo, 
of them ſhall not alien, adjudged, That no Proof g 
mall be allowed, or any collateral Averment out 
of the Will, whether the Teſtator intended 
thoſe Words to reſtrain Thomas Cheyney, and t 
Heirs of his Body only. 7 1 . 
Ever ſince this Caſe of my Lord Cheyney it Molineum 


hath been conſtantly held, That there cannot be ee 


any Averment to add any Thing to a Will by ff. 
Words Dehors, nor to abridge it by any Condition 
added thereunto by ſuch Words; for all Wills (as 
already hath been obſerved) muſt be in. Writing; 


and to aver any Thing which cannot be co 


out of the Words of the Will, makes Part of it 


in Writing, and Part not. 


- Therefore, where the Teſtator deviſed Lands Brawl 
to his Wife for Life rw this cannot be a+ , Rep. 4.4. 


verred to be for ber Fointure, and in Bar of her c in 
Dower, becauſe a Deviſe imports a Conſide - Vernon's 


ration in it ſelf, and an Averment ſhall not be Caſe, 
allowed to 8ny.other Uſe. than what appears in 


the Will, that is, no Averment ſhall 'be taken 


gut of the Will, which cannot be collected to 
„ | ; © + 


[ j 
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106 Averment, 


be the Teſtator's Intent by the Word: in the 
Will it ſelt. | 

Lawrence And ſo it was held in a late Caſe, (viz.) in 
yerſm Dower, the Tenant pleaded, That the Huſband 


Wai, made a-Will, and deviſed the Lands to the De- 


10734 mandant du ng her Widowhood, and averred this 
was in Recompence of her Dower; but it was 
adjudged, that no ſuch Averment could be made, 
for there was nothing like it in the Will, 

'Tis' true, if tho Deviſe had been to her for 
Proviſion and Maintenance, tho' the Word Fointure 
had not been in the Will, it might have been 

|  averred that it was for her Jointure, becauſe tis 
conſiſtent with the Words of the Will. 

Sosa Deviſe to his Son John, and he hath two 
of that Name, it may be averred which he in- 
tended; for it cannot be repugnant, becauſe one 
Fobn is written in the Will. 

Chalonee The Teſtator had iſſie two Sons and a Daugh- 

verſus ter, and he deviſed his Lands to his youngeſt 

how yer, Son in Tail, Remainder to the Heirs of bis eldeſt 
> Leon70. Fon, and if he die without Iſſue, Remainder to 
_—_— —— and her Heirsz the youngeſt Son 
died without Iſſue in the Life-time of the eldeſt ; 
acyudged, That the Iſſue of the eldeſt ſhall not 
take by this Deviſe, becauſe he himſelf could not 
take by the Name of Heir in the Life-time of 
his Father; whereupon he produced Witneſſes, 
who proved on Oath, That the Teſtator declared 
| his I ung his Will, (viz.) That as 
| long as bis eldeff don bad any Iſſue, bis Daughter 
— not haue the Land; but this Proof was re- 
++ See Stead verſus Perryer Poſtea, 


"$1. 


Authority, 


aq nſw et aA a« 8VÞ  yÞ& aw '/ 
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he ' | 
in | - Authority, and no Intereſt by a Deviſe, 
1d | 

e- See Sale of Land.. 

118 See Executor's Right excluſive, &c. 

As See Legacy ſu wow: + 24 

le, See Daniel verſus Upley, 


Nder this Title 1 ſhall mention ſuch Caſes 
wherein it hath been adjudged, That the 
Deviſee had only an Authority, and no Intereſ in S Chat- 
the Thing deviſed, and where he had an * Intereſt , 
as well as an Authority. et en, Profits 
Where he bad only an Authority without an Into. | 
reſt, and that is generally by a Deviſe in ſuch Words 
ne au theſe, 4 
A Deviſe to another to have the diſpoſing, 
h. ſetting, letting, and ordering of bis Land, ſo to 16- 
eſt ceive, ſet and let it, ſo a Deviſe to his Son, but 
leſt that bis Wife ſhould take the Profits, &c. ſo where 
to the Deviſe was, That his Executor ſhould have the 
on 9 and Dealing of all bis Land; theſe Words, 
t; and ſuch like, give the Deviſee an Authority on- 
ot ly, and no Intereſt, | | — {of 
ot W As for Inſtance, Anno 28 M. 8. Cui que Uſe Dyer16.8; 
of deviſed, That R. B. ſhould have as well the Go- 7 
es, MW vernment and Ordering of his Children, as the 
ed diſpoſing, ſetting, letting, and ordering bis Land; 
as adjudged, this was an Authority, and no In- 
ter tereſt, and that he could not ſell the Lands, 
re- for that could not be any well ordering for his 
Children. | 
A Deviſe of his Land to his Son. but That his eon 
Wife Hould take the Profits thereof till be come of 3 Hong, 


216, Moor 


ty, Age; this is only an Authority to take the _ 655. 8. b. 
10 | ts | 


108 Authority, and no 


fits till that Time; and it ſhe die before her Son 
is of Age, that Authority is determined, other- 
wiſe, if he had deviſed the Profits of the Land to 
her till that Time, | | 
Plyote A Deviſe to un Infant in Tail, and that one 
— Beſt ſhould have the Overſight of his Will, and 
Crs. Elia, ſhonld have the Education of his Son until of 
Age, and to receive, Jet, and let it for him; ad- 
judged, That this Overſeer had no Intereſt, but 


un Authority only to let at Vill, for he cannat 

make a Leaſe for Years in his Own Name, not in 

the Name of the Infant,” wy 
cube | Deviſe of Land to his Son when he ſhould 


wrlm come to the Age of 24, and a Portion to his 

Collins, Daughter when the ſhould come to 22, and that 

142 his Executor ſhould have the Quer fight and Dealing 

Brownl 68 of all his Lands and Goods until his Children 

| come to the aforeſaid Ages; The Executor made 

a Leaſe of the Lands at Will, rendering Rent 

at Lady-Day and Michaelmas, the Son died before 

'Lady-Day, adjudged, That by thele Words the 

Execrutor bad no Manner of Intereſt, but an An- 

thority only, and the Eſtate. was in the 8on by 
Deſcent. 1 597 

South ver- So where the 'Teſtator. was ſeiſed in Fee, and 

tu — deviſed the Rents and Profits to bis Wife for Life, 

= Allen, te be paid by bis Executors into ber Hayds, without 

Mod. 53. the intermedling of the Huſband. The Queſti- 

jor. On was, Whether the Executors had any Intereſt 

by this Will? that is, Whether it was a Deyile 

to them during the Late of the Wife? It way 

ſaid, That ſince the Statute of Wills, the Law 

never conſtrued a Freehold to paſs by ſuch Wordy 

without an apparent Neceſſity 4 and here is no- 

thing given to them, and 'tis no Canſequence, 

that cauſe they are ta pay, therefore they muſt 

Run | ave 


678, 
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* have no Eſtate in the Land; and of this Opini- 
ho on was the Chief ſuſtice Holt, (vin) That the 


Executors had no Intereſt, for that would be to 
raiſe an Eſtate to them by Implication, to con- 
tradict an expreſs Fſtate deviſed to the Wife for 
Lite; but two Judges were of another Opinſon, 
(vix,) That the Intent of the Teſtator would be 
better fulfilled, if the Words carried an Intereſt 
to the Executors during the Life of the Wife, be- 


cauſe the Will being penned againſt the Huſpand, 
he would. 1 nſtruction, have nothing to 
do with the Land. | | 


There are likewiſe ſeveral Caſe where the Deviſe 


fin bath not only an Authority, but an Intereſt by the 

at Y Willy as a Deviſe that his Executor ſhould have 

* the Iſſues and Profits of his Lands, till his Son and Dyer 20. 
Heir come of Age, to the Intent that they ſhould Poſtes, 
pay his Debts and Legacies, and educate his Chil. 2c 

my ren, and made two Executors, and died; one 

k of the Executors died, the Survivor made his 

ne Executor, and died; adjudged, That the Fxecu- 

1 tor of the ſurviving Executor may poſſeſs him- 

* ſelf of the Profits till the Son comes of Ape, be- 


* cauſe his Executor had an Intereſt by the Deviſe, 

75 and not only a bare Authority. 

JB So where the Teſtator was poſſeſſed of a Term Hele 
wh for 99 Years of a Mannor, Cc. and deviſed it %%. 
off to his Wife for Life, to ſet, let, or make Eſtates out A 


iſ of it, in as ample Manner at be bimſelf might if Abr. 261. 
. living, during the ſaid Term of ber Life, Remain- Stile, 315, 
nat der in Tail to his Daughter; the Widow made a | 
1 Legſe of a Tenement, Parcel of the Mannor for 
105 99 Years, it three Lives ſhould fo long live; it 
was objected this was not a good Leaſe againſt 
uf the Daughter, becauſe the Mother had no Au- 
* thority by the Will to diſpoſe of any Part — the 

n Eſtate 


Eſtate but drin ber own Life; for if ſhe had, 
| then ſhe might deſtroy the Remainder to the 


Daughter, which was never intended by the Te- 
ſtator z but adjudged, That the Leaſe was good; 
for if ſhe had no Authority but to make Leaſes 
far her own Lite, then the latter Words of the 
Will were in vain, and void, therefore it ſhall 
be intended, that he gave this Power to his Wife, 
to make Leaſes for Years determinable upon Lives 
where it was cuſtomary ſo ta do, and that by 
Poſſibility his Daughter might have it afterwards, 
but as this Caſe is reported by Stiles, the Court, 
was divided. TR 
Courthope 80 where a Deviſe was, That his Executor 
e ſhould receive the Profits and [ſues of his Land 
. ha till his Children ſhould attain their reſpective 
* Ages of 21 Years, the Reſidue to his Son when 
he ſhould be of that Age; the Executor made 
his Wife Executrix, and deviſed that ſhe ſhould 
Go the Profits according to the Will of the 
firſt Teſtatop ; adjudged good, becauſe it was an 
Intereſt veſted in the Executor, 1 
Dyer 331, The Teſtator deviſed ſeveral Legacies, and 
the Reſidue of his Goods to his Wiſe, whom he 
made ſole Executrix to diſpoſe for the Payment a 
bis Debts ; ſhe married again, and that Huſban 
made his Executor, and died ; adjudged, That 
the Widow, and not the Executor of the ſecond 
Huſband, ſhall have the Goods, becauſe ſhe had 
no Intereſt in them by the Will of her firſt HuC- 
band as to herſelf, but only for Payment of his 


Debts, | 
Smith But where the Deviſe was, That if Flizabeth 
worſe his Wiſe thinks good to bring up his 28 


* 


— and to find them Neceſſaries, that then ſhe ſhal 


253% have his Land till his Son comes of * 


r 
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Wife died before the Son was of Age; adjudg d, 
That this is not only a Confidence, but an In- 
tereſt, and tied to a Condition to educate his 
Deviſe of Lands to his Daughter and her Heirs g. Ider 
when ſhe comes to the Age of 18 Years, and that ver 
his Wife ſhould take the Profits in the mean time, pro- Blackburn 
vided ſbe find the Daughter at School; the ion my 29, 
was, Whether this Truſt of the Education of the 1 p,ownl, 
Daughter was a perſonal Limitation, ſo as the 79. 8.c. 
Wite ſhould not have the Profits any longer thin 
ſhe educated the Daughter; and adjudged, That 
it was not, but a plain Term given to the Wiſe 
who married again, and it accrued to her Huſ: 
band; for the Education of the Child was not 
ſuch a particular Privity, but it might be per- 
formed by any one. | 

80 where the Teſtator deviſed that R. B. ſhould Goreverſus 
take the Rents and Profits of his Lands for fit- — of 
teen Years in Truſt to pay his Debts, and upoenn 
other Truſts, &c, and deviſed the Reſidue of his 
Goods and Chattels to the ſaid R. B. whom he 
made Executor; all the Debts were paid, and 
the! Truſts performed, and there was an Over» 
plus of the fifteen Years; it was inſiſted that 
it ſhould go to the Heir, for being raiſed ont of 
the Inheritance, it- ſhall attend it when the 
Truſt is performed; but decreed, That an Inte» 


reſt paſſe this Deviſe, and that the Reſidue 
was in the Deviſee, who was Executor, and not 
in the Heir, 


| Boil 


Bail by Executor. | 


1 19 


1 lat 1 true, that an Executor cannot 


0 o 

. 8 
0 * 
0 $44 343 Þ 


be compelled by Law to put in Bail to an 


Action, becauſe he is ſued in auter droit; but 
there are ſome Caſes wherein tis otherwiſe, which 


I ſhall mention in their proper Places. 


25 But firſt, I ſhall recite the Statute 3 Fac. Cap. 


8. by which tis enacted, That Execution ſhall not 
be flaid upon any Writ of Error, for reverſing a 
Fudgment in an Action of Debt, or upon any Contract, 
wnleſs the Plaintiff in Error enter into a Recognizance 
with two Sureties, to the Perſon who bath obtained 


ſuch Judgment, and in double the Sum to proſecute the 


Writ of Error with Effect, and to pay the Debt if the 


Judgment ſhall be affirmed. - 


Goldſm. 
verſus 
Platt. 2 
Cro. 350. 


Eſtate. | 


About nine Years after the making this Sta- 
tute, an Aion of Debt was brought againſt an 
Executor, who pleaded plene adminiſtravit, and 
it was found for the Plaintiff, and Judgment ac- 
cordingly. The Defendant brought a Writ of 
Error, and adjudged that he ſhould not put in 
Bail; for though the Words of the Statute are 
general, viz. that Execution ſhall not be ſtaid on 
a Judgment in an Action of Debt, yet that muſt 
be underſtood in an Action of Debt brought 
againſt the Party himſelf upon his Bond, or for Ti 
own Debt; but where the Judgment is Special, 
viz. that Execution ſhall be had de boni Teflatoris, 
and Damages only de bonis Propriis, tis not rea- 
ſonable that the Party ſhould find Sureties to pay 
the-whole Condemnation Money out of his own 


The 


encourage Actions to be brought againſt Execu- 


- 


Baſtard. Deviſe to him. 
The ſame Point was adjudged in Sir Henry Mild. 


Mildmay's Caſe. ee 
But if an * Executor de ſon Tort is ſued, he muſt yon Lit. 
put in Bail. | Rep. 2. 


The || Law was formerly the ſame, where an Lit. 
rightful Executor was ſued in an inferior Court, In“ 
and afterwards removed the Cauſe by Habeas Lit. $+ 
Corpus + But the Practice is now ꝙ alte | 
it Bail ſhould be allowed in ſuch Caſes, it would 7**/xs 


Willet, 


tors in inferior Courts on Purpoſe to hold them anger 


to Bail. 
So likewiſe where an * Executor is charged“ Sid. 63. 

with a Devaſtavit, he ſhall put in Bail. 8 

As for Inſtance, a tt ci Fac was brought againſt 11 ha- 
an Adminiſtrator upon a Devaſtavit, and a ſudg - Williams 
ment de bonis Proprizs, he brought a Writ of Error, 7: 
but was obliged to put in Bail before he had a _ jor 
Superſedeas ; for though tis true, that he ſhall 3 
not put in Bail where the Charge is againſt him 
de boms Teſtatoris only, becauſe the Suit is in 
auter droit; yet tis as true where the Judgment 
and Execution ſhall be de bows Propris, as in a 
falſe Plea, or in a Debaſtavit, there, upon a Writ 
of Error brought by an Executor, he ſhall put in 
Special Bail, uſe the Suit in ſuch Caſes1s occa- 
ſioned by his own Act, and fo tis become a Suit 
againſt the Executor himſelf. | 


Baſtard. Deviſe to him. See Intention. 


A by the Statute 18 Eliz. Cap. 3. the Parents 
1 of Baſtard Children my be compelled to 
make Proviſion for them; ſo the Law allows, 


i that 


, becauſet Caſtle N 


114 Baſtard. Demiſe to him, 


ben it that ſuch Parents by * Deed executed in their Liſe- 
Tir, De. time, or by their laſt + Wills, may give or deviſe 
their Land to their Baſtards, | 
The Year-Book 39 Ed. 3, 11, is cited in || Sir 
Moyle Vinch's Caſe, where 'tis held by Thorp, who 
| was then # Judge of the Common: Pleas, and after- 
wards Lord Chancellor, that if a Baſtard is com- 
wonly known and reputed to be the Son of R. M. that 
| a Remainder limitted to him by the Name of the 
enge, Son of R A. is good, 
8 If a Man has ſeveral Children, and one of 
'® them is a Baſtard, Serjeant Moor tells us, the 
Law is clear, That if he grants all his Goods to 
his Children, the Baſtard ſhall take nothing by 
ſuch Grant; but he puts a rare, Whether he 
ſhould not take by a Will of his reputed Father? 
But tis elear that he might take by his Mother's 
Will by that Name, becauſe he is known to be 
the Child of his Mother, | 
Dyer 323. Boa Deviſe te the Uſe of Jane bis Daughter, , 
and to the Heirs of her Body, which Jane was a 
Baſtard, My Lord Dyer puts a Nuare to it; but 
it being referred to him and to Juſtice Manwood, 
they were both of Opinion, that the Law was 
clear this was a good Devife of the Land by the 
Intention of the Teſtator, to which Opinion Tu- 
ſtice Cutline and the other Judges agreed ſo that 
ware in Moor, Whether a Baſtard ſhall take by 
the Name of Child by the Will of his reputed 
Father, is well reſolved, 


FF 


£ * 
Bona Notabilia, 


HE Perſon who at the Time of his Death, 5 Repeal 
had Goods or Debts owing to him in an 
other Dioceſe, or peculiar Juriſdiction within 
that Province, beſides the Goods in the Dioceſe 
where he * to 51, or upwards, is 
ſaid to have Bona Notabilia, and in ſuch Caſe 
the Probate of his Will, or granting Adminiſtra- 
tion, belongs to the Archbiſhop of the Provinee 
where he died; but by the Can of King 1 ameg, Cn. 9 99 
this ſhall not prejudice the ſuriſdiction of thoſe 
Dioceſes, where by Compoſition or Cuſtom Bong 
Notabilia are valued at a gow Sum, as tis in 
London, where by Compoſition Bona Notabilia are 419% 335 
to be to the Value of 101, | 
Before thoſe Canons, it was not material to 


What Value the Good were in each Dioceſe, for 
let that be what it will, the Metropolitan had Ju- ff. ug. 


riſdidtion ; but now the Value muſt be . ex- 
cept Goods which the Party hath in a Journey; 
and the Regiſter of the inferior Court is to inform 
the Apparator of the Prerogative once a Month 
what Executors or Adminiſtrators have been dif. 
miſſed to that Court for Incompeteney of Juriſ⸗ 
dition below, 

And by the 93d Canon, the Prerogative Court is 
not to eite Men ex Offcio,- unleſs they know they 
left Bona Notabilia, 

Now ſince Boya Notabilia may conſiſt in Goods 
and Debts, I ſhall mention ſuch Queſtions which 
have been made, 


o 


Te Cro. Eliz. 


Bona Notabilia. 


I. Concerning Goods. | 
II. Concerning Debts. | 
III. Concerning the Furiſdidion of the Archbiſhops 
to grant Adminiſtration. | 
IV. Some Pleadings in Caſes where there are Bona 
Notabilia. N | 


Concerning And I. Concerning Goods, the Queſtion was, 

Goods, Whether a Leaſe might fall under that Denomi- 

nation? For if a Man hath Goods to the Value 

of 51. in one Dioceſe, and a Leaſe in another, 

this is a Chattel; yet if tis to that Value, it 

x Roll, ſhall make Bona Notabilia, though tis not proper- 
Abr. 909. Iy Moveables or Goods. 

Concerning II. As to Debts tis certain, That Money ow- 

Debts. ing on Bond is a Debt; but then if the Party die 

Inteſtate in one Dioceſe, and leave the Bond at 

the Time of his Death in another Dioceſe, the 

Queſtion hath been to whom the Right of grant- 

ing Adminiſtration doth belong, and tis held it 

doth belong to the Archbiſhop, becauſe the Debt 

2 the Bond is, and not where the Inteſtate 

Byan ver- As for Inſtance, the Inteſtate died in Lancaſhire, 

erna, leaving at the Time of his Death a Bond in Lon- 

don, the Biſhop of Cheſter granted Adminiſtrati- 


472. 


Noy. 34. on to C. who releaſed the Debt. The Archbiſhop 


anted Adminiſtration to the Plaintiff, who 
Ran an Action of Debt againſt the Defendant 
upon this Bond, and he pleaded the Releaſe ; but 
adjudged no Bar, becauſe the Debt is where the 
Bond was, and therefore the Prerogative Admini- 
ſtration is good; tis true, if the Debt had been 
on a Contract, it follows the Perſon to * 
ue 


Bona Notabilia. . 
as, and then the firſt Adminiſtration had been 


8 So where one Daniel a Goldſmith had ſeveral Dyer 305. 
Eftates both in England and Ireland, and died In- 

teſtate at Dunſtable' in Bedfordſhire, his Son ob- 

tained Letters of Adminiſtration of the Arch- 

biſhop of Dublin, and releaſed a Debt due to his 

Father on a Bond from one Luker, a Merchant 

in Waterford in Ireland, ſuppoſing the Bond was 

made there; but it was made in London, and al- 

ways remained there. The Widow afterwards ob- 

tained Adminiſtration of the Archbiſhop of Can- 

terbury, and ſued Lukey here on the Bond, who 

pleaded the Releaſe, but adjudged againſt him. ,, 

To the like Purpoſe is the Caſe between“ Lunn „fi 

and Dodſon, viz. a Man enter d into a Bond in Dodſon, 
London, and the Obligee carried it to Tork, and 1 Roll. 
there died, Adminiſtration ſhall be granted by br. 99% 
the Archbiſhop of Tork, where the Bond was at 
the Time of the Death of the Obligee; for it 
ſhall be accounted a Debt where it was when he 
died, and not where the Bond was made. The 
like was adjudged Anno 17 Fac. viz. That Debts 
on Bond ſhall make Bona Notabilia, nor where 
the Debtor or Debtee lives, but where the Bonds 


are. | | 
By which Caſes it appears, that Debts owing Tor- 


to the Teſtator make Bona Notabilia, as well as bridge 
Goods in Poſſeſſion; and that there is a Diffe- 2/4 
rence between Debts on Bonds and Specialties, bom 5 
and Debts on ſimple Contract. That Bond-Debts Abr. gog 
make Bona Notabilia where the Bonds or other Spe- | 
cialties are, at the Time of the Death of the 
Obligee, and not where he dwells or dies; but 
that Debts on ſimple Contract make Bona Notg- 
bilia in that County ON the Debtor eit 
3 F 


Of a Prevo- 
Kl Ad- 
Infra. 
ton, 


1 Roll, 
Abr. gos, 
Poltes, 


Bona Notabilia. 


By a late Statute tis enacted, That the 7 

ages, or Pay, due to any Perſon for Work done int 
an t Docks or Tards, ſhall not be accounted Bona 
tabilia. | | 

III. As to the Furiſdiftion of the 6 to 
rant Adminiſtration where there are Bona Notabilia 
in ſeveral Dioceſes, it is to be obſerved, that in 
former Times the ſeveral Ordinaries granted ſe- 
vera] Adminiſtrations, in Reſpect of the Goods 
of which Perſons died yolleſy'd in their ſeveral 
Dioceſes; but this was found to be inconveni- 
ent, becauſe the Creditors were compelled to 
bring ſeveral Actions againſt the reſpective Ad- 
miniſtraturs; and therefore by Compoſition, or 
ſome other Agreement, which is now run out 
into a Preſcription, the Right of granting Ad. 
miniſtration in ſuch Caſes, was veſted in the 
Metropolitan, | 

If a Man hath Bona Notabilia in England and 
Ireland, and dieth Inteſtate, in ſach Caſe ſeveral 
Adminiſtrations ſhall be granted by the Arch- 


- biſhops of Canter by and Dublin; but then he 


muſt have Bona Notabilia in ſeveral Dioceſes in 
each of their Provinces, otherwiſe it ought to be 
granted by the be where the Goods are, 
and not by the Metropolitan. And for this, my 
Lord Rolls cites the Caſe of the Iriſh Merchant in 


Dyer 205, laſt mentioned, 


1 Roll, 
Abr. 909. 


80 where à Man dies in one Dioceſe without 
any Goods there, but hath Bona Notabilia in ano- 
ther Dioceſe, thoſe /ſhall be ſufficient to veſt the 


Right of Adminiſtration in the Metropolitan, be- 


cauſe the Ordinary whexe he died, is equally 
bound by the Law to take Care of the oods, 
with the other Ordinary where the Goods actually 
where at the Time of his Death, 


But 


| Adminiſtration is not void, becauſe de nero jure 


Bona Notabilia. t1g 


not void, but voidable by Sentence, for it was 
not like an Adminiſtration granted by a Biſhop 
of one Dioceſe, of the Goods of one dying In- 
teſtate in another Dioceſe, yet the Book tells us, 
That in both Caſes tis void, which is contrary to 


the Caſe in my Lord Rolls 


But it agrees with the Caſe in the . Report, y Rep. 30. 

viz, if a Man die Inteſtate poſſeſſed of Goods in 

an inferior Dioceſe only, yet the Archbiſhop may 

grant Adminiſtration upon a Pretence of Bona No- | 

tabilia, and ſich Adminiſtration is not void but Moor 693. 

voidable by Sentence, becauſe the Archbiſhop ats. 

hath Juriſdiction over the whole Province; but 

if a Biſhop grant Adminiſtration when the In- 

teſtate had Boya Notabilis, ſuch Adminiſtration is y,,, 

meerly void, as well relating to the Goods in his ve 

own Dioceſe as elſewhere, becauſe he had no Jus Jefferies, 

riſdiction ont of his Dioceſe, Moor 145. 
About three Years before this Judgment, two Dunn's 


Judges were of another Opinion, viz. That ſuch 0%, - 


the Ordinary is to grant Adminiſtration , and that 
neither he, nor the Party to whom 'tis granted, 
may know that the Inteſtate had Bona Nitabilla, 

If a Man dies, leaving“ Bona Notabilia in 5, ;x j, 
both Provinces of Canterbury and Tor, there muſt 7 Dicess 
be ſeveral Adminiſtrations; for an Adminiſtrati- / in the 


on granted in one Province is void as to Goods in (%“ Tre. 
vince, there 


I 4 the muſt be 4 
Prerogative Adminifiration. 1 Salk. 39. Allinſon verſus Dicken- 
ſon, Hardres 216, | | 
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| the other, becauſe they have diſtinct ſupreme Jy, | 
+ 8haw riſdictions, and fo it is in + Exgland and Ireland, 
verſe But if he hath Goods in ſeveral * Peculiars, the 
un Archbiſhop of the Province, and not the Biſhop 
ante Of the Dioceſe, ought to grant Adminiſtration, 


—_ «A = Y 1 8 1 a 


118. IV. As to the f Pleadings in Caſes where there 
— are Bona Notabilia; if there are two Adminiſtrati- 


when chere Ons, one granted by the Metropolitan, and the 

are. Bona Other by the Biſhop, the Prerogative Adminiſtra- 

Notabilia tion ought to be repealed, if ſuch had been grant- 

N ed where there was not Bona Notabilia. 8 | 

Allen ver- . The || Archbiſhop granted Adminiſtration to | 

_ the Defendant, and in an Action brought againſt 

Elia. 283, him the Plaintiff had Judgment, and a Sci Fac' to 

315, 457. ſhew Cauſe why he ſhould not have Execution 
to which the Defendant pleaded, That the In- 


teſtate died in London, and had not Bona Notabi- 


died Inteſtate, but did net /et forth in what _— 
| ceſe 


Bona Notabilia. | 
ceſe, and that he had Bona Notabilia in ſeveral 
Dioceſes, but did not ſhew where, and that Admi- 
niſtration was granted to her by the Prerogative 
Court, &c. ſo that ſhe ought to be ſued as Ad- 
miniſtratrix, and averred her Plea; but upon a 
ſpecial Demurrer it was held ill; tor where an 
Adminiſtratrix, who is Defendant, pleads either | 
in Bar or Abatement, ſhe muſt ſet forth in what 
Dioceſe ber Huſband died, and where he had Bona 2 
Notabilia, that it may appear the Prerogati ve 5 Rep. 3 
miniſtration was well granted, 2 5 
Debt againſt the Been ant as Executor to 
John White, who pleaded, that the ſaid Fobn White 
did make a Will, but not the Defendant Execu- 
tor, but that he had Bona Notabilia in ſeveral „ 
Dioceſes, and thereupon the Archbiſhop of Can- fi 
terbury granted Adminiſtration to him, and con- white, 
cluded in Bar; and upon Demurrer the Plea was Mod. 239 
adjudged ill, becauſe it was a Plea in Abatement 
only, and concluded in Bar. Wy 

The moſt certain Way of pleading in theſe. 
Caſes is, that the Inteſtate had Bona Notabilia in 
ſeveral Dioceſes within the Province of Canter- 
bury, (vix) at Veſiminſter in the County of Mid. Scarpe 
dleſex and Dioceſe of London, and at St. Edmond's- verſus 
Bury in the County of Suffolk and Dioceſe of Nor- Tus, 
wich, and that Adminiſtration was granted to * 
him by the Archdeacon of Sudbury. 
Adjudged, That where there are Bona Notabilia 
in two Dioceſes in the ſame Province, there muſt 
be a Prerogative Adminiſtration, but where there 


are Bona Notabilia in one Dioceſe in one Province, — 

and in another Dioceſe in another Province, there Ridley, 

muſt be two Prerogative Adminiſtrations. 1 Salk. 39. 
Bonis non, &c. See Adminiſtrator de Bonis non. 


Boni: 


a 
n 


1 


Bonis Propriis & Teſtatoris. 


See Devaſtavit. See Aſſets, See Co-Executors. 
15 __  plexe Adm. © 


A Executor may make himſelf chargeable to 
anſwer the Demand out of his own Goods 
in ſeveral Reſpects. 6 4 
„And firſt by Omiſton, as where there is a Fudg- 
Ment againſt the Teſtator, and the Executor is 
ſued on a Bond, and having not enough to ſatisfy 
the Judgment, doth not plead it in Bar to the 
Action brought on the Bond, but ſuffers the Plain- 


tiff to recover; in ſuch Caſe he muſt ſatisfy the 


= Judginent out of his own Eſtate. 
By Commiſion, and this may be done by ſeve- 
ral Acts, as, | 


(1.) By paying Legacies before Debts, where there 
is not enough to ſatisfy both. 
3 By pleading a falſe Plea. 
3.) By ſelling the Goods of the Teſlator. | 
(4.) By waſting the Goods of the Teftator or In- 


teftate. , 
(5.) By bringing a Writ of Error, on which the 
Fudgment is affirmed. 


Paying Le- (I.) By paying Legacies before Debts, where there 
go be- i not — to ſatisfy both; and for this there is 
e Debts. an expreſs Authority in the Tear Book, viz. That 


27 Ed. 4. the Executor ſhall be charged de Bonis Fropriis 


where he had not Aſſets to pay both. 


21H. 7. 12. The Law is the ſame where he payeth Debts by 


Lide Dyer; ſinple Contract before Debts upon Bond, having No- 
— tice of ſuch Debts upon Specialty. a 
| | (2 
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(2.) If an Executor pleads ne unques Executor, and Þy dig 
tis found againſt him, the Judgment ſhall be de Het. 
Bonis Teſtatoris; and if he hath none, then de Bo- 13 
nis Propriis, becauſe he eſtrangeth himſelf from 11 H. 4. 3. 
the Teſtator, and by his Falſity and Folly hath 97: 15. 
made himſelf liable. | N 

But if he hath any Goods of the Teſtator, then 
the Judgment ſhall be Bonis Teftatoras, for ſo Bridgman 
much of the principal Debt, and Damages de Tt. 

Bonis Propriis for the Reſidue. bs — 

* So if he plead plene adminiſtravit, and the e 2A. A. 
Jury find Aſſets; and upon a Fi Fu the Sheriff Street 
retorns mbil; thereupon a Special Fi Fac ſhall — 
iſſue de Bonis Tefatoris & ſi conſtare poterit, that Roll. Abr, 
the Goods are eſloined then de Bonis Propriis, and 930. 8, P. 
not a Fi Fac de Bonis Propriis, Firſt, Þ becauſe t 9H. 6. 9. 
that Plea is no Bur to the Action though falſe. Fitz. Ene: 

For if he plead that which will be a perpetual "29 
Bar to the Action, and of which he might have 34 H.6.22, 
perfect Notice; and tis found againſt him, the Jt 
8 ſhall be de Bonis Teftatoris, and if he 4 

ath none, then de Bonis Fropriis; as if he plead, 
That the Plaintiff gave him a + Releaſe, or that f 9 H. 5. 
he never was Executor, or adminiſtred as Execu- 17 
tor; for theſe are Things which fall under his own 3 | 
Knowledge, and are falſe. 1 
But tis otherwiſe where he pleads non eff factum 
Teftatoris, or a Releaſe given to the Teftator him- 
ſelf; for though that proves falſe, the Judgment | 
ſhall be de Bonis Teſlatoris, becauſe the Executor 5 Ed. 4. v. 
cannot have a perfe& Knowledge of the Matter. 
So for a Breach of Covenant, though actually 
broken in the Time of the Executor. he ſhall be 
chargeable de Bonis Teſtatoris, becauſe tis in Re- Caſtilli- 
ſpect of the Deed of the * Teſtator, OO” 
1 Anno Cr. 61. 
Hutt 35. 


a 
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ee: f Ame 29 Hin. there was u very nice Diſtincti- 
aon made concerning « Plea of what falls under 
Btkwyil, the Detendant's Knowledge, and is altogether falſe, 
1 Leon 6, and of a Plea which is falle, but not altogether 
14nd. 150 ſh, As for Inſtance, the Defendant pleaded, that 
| the Plaintiff recovered againſt him in a former 
Action, and ſets forth the Record, and the Plain- 
tiff replied, that the Recovery was by Covin, and 
ſo it was found in ſuch Caſe the Judgment ſhall 
he de Noni Teftatoris, becauſe the Plea was true in 
Part, for there was a Record of ſuch Recovery 

though the Plaintiff had avoided it. 
K 6. % Debt againſt Executor for 40 l. who pleads 
At.. 40. pleve Adm « alaxy and "tis found againſt him to 
uot the Value of 201. and Damages to 5 J. the Plain- 
an ff ſhall have Judgment as to the 201. de || Bore 


ver Bee Tyfatorie, and as to the Damages de Bonle eri, 
rator, who + pleaded, 


bingten, and & Caſa for the Damages, 

Sn. Ded aeg an Adminiſt 
4 Morgan That before Action brought, the 8 
ver was revoked, and committed to another, he ha- 
oo ving then Aſſets in his Hands to the Value of 
a er 5 200l, which he had delivered over to the new 
© Adminiſtrator, The Plaintiff replied, That it 
Vas by Covin, and ſ0 it was found, und thereup- 
on he had Judgment quod recuperet debitum de bonis 
Teftatoris z and upon a Writ of Error brought, it 
was objected, That the n ſhould not be 
abſolute de Boni: Teffatorrs, but conditional ff tan- 
tum babuit in manibus, but it was held that the 


Judgment was good, 


bt againſt an Executor of B. C. Executor of 
D. upon a Bond of the firſt Teſtator, The 


Neicadant pleaded, that the ſaid J D. was in- 
debted to him in col. and that Goods to that 


Value came to his Hands as Executor, which he 


detained, 


mmm gern — 
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detained, We. ultra quod, he hall not Aſſets, The 
Plaintiff replied and averred Aſſets, upon which 
* were at Iſſue, and it was found that he had 
Aſſetsz adjudged, that he ſhould recover againſt 
the Defendant de Bonis of the firſt Teſtator in his 
Hands, and Damages de Bowls Proprils, and if the 
Sheriff ſhould return unlla Bona of the firſt Teſta- 
tor in the Hands of the Defendant, he muſt re- ils, 
turn a Devaſfavit in him, and not in the firſt Die. 18s; 
Teſtator, becauſe tis found by Verdict that he % John 
had Aſſets, and the Sheriff made ſuch Return, l 8%. 
and thereupon Execution was de Bonis Propriis, 

Debt againſt an Executor on @ Bond of the Te- Moor 69. 
ſtator, conditioned to deliver a Load of Hay to 
the Plaintiff every Year at Michaolmas during his 
Life. The Defendant pleaded, That he and his 
Teſtator had performed the Condition, and it was 
found they had not, It was the Opinion of my 
Lord Dyer, that the Plaintiff ſhould have Tudg- 
ment de Boni: Propriis, as if the Defendant ha 
pleaded a Releaſe to himſelf which was not 
true, 

Debt upon Bond againſt Baron and Feme as Johne 
Adminiſtratrix, the Defendant pleaded Payment vw 
by the Feme, after the Death of the Inteſtate, A" ® 
and it was found againſt him, and the judgment 
was quod recuperet againſt them de Bonis Tibatori f 
ſi tantum habent in manibu, & ſi non pro miſis do 4 c 
Boyis Propriis, and held well enough; for though | 
the Plea is falſe, yet the Huſband was a Stranger 
to the Inteſtate, and might not know whether 
the Wife had paid it to the Plaintiff, and 'tis not 
like plene adminiſtravit, which, if found falſe, the 
Judgment hall be d Benis Propil becauſe tis 
alſe upon his own Knowledge, 


Debt 
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Chapman Debt againſt an Executor, who pleaded plene 


S, adminiſtravit, and Judgment againſt him, which 
Lev. 22. Was entred generally, when it ought to be de Bo- 
ms Teftatoris fi, &c & f non de Bonis Proprits. 


By ſelling (3.)Ifan Executor ſell the Teſtator's Goods, pend- 


#he _ ing the Action, and before Judgment, he ſhall be 
' 98.6, 57. charged de Bonis Propriisz but a Sale after Judg- 
Fitz. Exe. ment is void. i on 
cutor 7. Therefore where Judgment was obtained againſt 
x9H.6.49. n Executor, and upon a Fi Fac brought, the 
| Sheriff returned that he had fold the Goods of the 
Teſtator, and converted them to his own Uſe ; 
in ſuch Caſe a Sci Fac ſhall be againſt him de 
Bonis Propriis. 3 
Dy 2 (4.) The Law is the ſame where the Executor 
— fe”, waſted the Goods, as if there js a Judgment againſt 
him; and upon a Fieri Fac brought, the Sheriff 
returns a Devaſtavit, there ſhall be a Sci Fac a- 
* 11 H. 4. painſt him de Bonis Propriis; which * Sci Fac 
Deter Would not lay, unleſs the Sheriff had returned a 
mon 4 Devaſtavit. | 
37. | | . 
_ +Williams $0 where Debt was brought againſt two Execu- 
verſus tors, one of them confeſſed the Action, and the 
Rebe Judgment was, that the Plaintiff ſhall recover 
18 Mer- his + Debt de Bonis & Catallis of the Teſtator in 
chant ver- both their Hands, and thereupon a Fi Fac' iſſued 
Jus Driver. apainſt them both; and the Sheriff returned, that 
4Dyer210. at that Time they had nulla Bona, but that one 
| of them had Goods of the Teſtator to the Value 
of the Debt, and that he waſted them ante recep- 
tionem Brevis; and upon this Return a Sci Fac 
iſſued againſt him alone, to have Execution de 
Bonis Propriis, and the Plaintiff had Judgment ac- 
cordingly. 1 
So where there was a Judgment againſt an Exe- 
cutor to recover 601, de Bonis Teftatorts, and 61. 


for 
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for Damages, and f non, &c. de Bonis Propriis, Gibſon 
and therenpon a F Fac' was brought againſt him, — 
and the Sheriff returned milla Bona, And after- C.. pie: 
wards, upon a Suggeſtion that he had waſted the 85g. 886, 
Goods in London, a ſpecial Fi Fac was directed Owenr zu. 
to the Sheriff, who, upon an Inquiſition taken, | 
returned quod Bona Teſtatoris devenerunt, to the | 
Hands of the Executor after the Death of the Te- 
ſtator, but that he converted them to his own Uſe. 

Then there was a Sci Fac iflued againſt him, to 
ſhew Cauſe why the Plaintiff ſhould not have 
Execution de Bonis Proprizs ; to which the Defen- 
dant pleaded, that quoad the 61. Damages the 
Plaintiff ought to have Execution, but quoad the © _ 
601. plene adminiſtravit; and upon Demurrer this 
was held a good Plea; for he ſhall not be con- 
cluded by the Return and Inquiſition of the She- 
riff, becauſe *tis not directly in Purſuance of his 
Writ; but of a Matter collateral; as if upon a 
Capias the Sheriff return a Reſcous, there may be 

an Averment againſt ſuch a Return; ſo in this 
Caſe, the Return is the Saying of the Inquiſi- 

tion. 0 | ; 
About two Years afterwards, Pettifer's Caſe Pettifer's 
was argued and adjudged in like Manner, viz. © 5 ; 
there was Judgment againſt two Executors to re- Cf Fir. 
cover de Bonis Taſfatoris, and a Fi Fa to the She- 2-0 6. 
riff to levy the Debt, who returned nulla Bona 
thereupon, on a Suggeſtion on the Roll, that the Viz. « Te- 
Defendant had waſted the Goods, a Writ was di- 22 | 
rected to the Sheriff, and the Inquiſition being 5,4, 5... 
taken by the Jury, he returned that they had ned. 
waſted the then a Sci Fac' iſſued againſt 

him, to ſhew Cauſe why the Plaintiff ſhould not 

have Execution de Boni: Propriis; but to this Sci 

Fac' the Defendant did not plead, as he did in 

| Gibſon's 


\ 


7 


F 


Bonis Proprus, 
ok Caſe mentioned before, for upon the She 
ifts return of ibil, the Plaintiff had judgment, 
yet it was reverſed upon a Writ of Error, be- 
cauſe upon nulla Bona returned, the Plaintiff ought 
to have a ſpecial Fi Fac' to the Sheriff to levy 
the Debt de Boni Tefatoritz and that if bi con la- 
re poterit, that the Executor had waſted the Goods 
then Boni Propriis, and this was the uſual and 
moſt reaſonable Courſe, For if the Sherift make 
a falſe Return, that the Defendant had waſed the 
Goods when he had not, an Action lies againſt 
him; but if he makes a falſe Return upon ſuch 

an Inquiſition, the Party is without Remedy. 
And therefore this Inconvenience was prevent - 
Mounſon ed Amo 14 Car, viz. Sir William Mownſon mar- 
verſus 740 Margaret the Executrix of the Earl of Not- 
cu Cr, tingham, and one Bourne brought an Action of 
778. Debt againſt them in London, and had Judgment, 
Jones 47. thereupon a F Fac” iſlued to the Sheriff, Who re- 


. 2 8 
. 6 G 
v4 

. 


x Roll. turned ulla Bona Tefatoris, and for the Coſt ulla 


Abr. 930 Bona, Afterwards the Plaintiff, upon a Teflatum 
that the Goods were eſloined, procured a new Fi 
Fu, reciting the Judgment and the former Writ, 

and the Return thereof, E quod Teflatum exiſ/tit 
that the Defendants had Goods ſufficient, an 
had efloined and ſold them; wherefore the She- 
riffs were commanded, that by Inquiſition vel 
alio modo, Ec. they ſhould enquire if the Defen- 

. dants had eſloined the Goods, and if it was ſo 
found, that then Scire faciant, the Defendants to 

be in Court in Ofab' Mich to anſwer the Waſte 
done by them, and to ſhew Canſe why Executi- 

on ſhould not be awarded de Bonis Propriis, the 


Sheriffs retorned the Inquiſition, finding a Sale of 

Stiles 372, Goods made by the Defendants, and that Scive 

f fecerunt the ſaid Defendants who * _ 
| ks emurr 
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demurred to the Writ 5 and the Court adjudging | 
the Writ good, and that the Defendants ſhould - 
anſwer, they imparled, and Judgment was gi ven 
againſt them by Default, and that the Plaintiff 
ſhould have Execution de Boni: Propriis, which 

was affirmed on a Writ of Error; 1 difters 

from Pettifer's Caſe, for there Judgment, was given 
ry 1 nulla Bona retorned, but here after 4 Sire 

WT 21500775 he ee ee 15 

So in Debt againſt Huſband, and Wife as Admi : xnigbe 
niſtratrix to her firſt Huſband, and Judgment v 
againſt them, and upon a Fi. fa. the Sheriff re- — 
turned nulla Bond of the Inteſtate; and upon a fog = 
Suggeſtion that they had waſted the Goods, there 1 Roll. 
was another Fi. fa. iſſued againſt them, with a Abr. 931. 
Clauſe in the Writ, i {bi conflare poterit per Inqui- 
ſitionem, that they had waſted them, then Scire fa- 
cerit the ſaid Defendants to ſhew Cauſe why Exe- 
cution ſhould not be done de Bonis Propriis, as the 
| Courſe 1s, and the Sheriff retorned that the Jury , 
had found, that the Wife had to the Value of 1001, 
of the Inteſtate's Goods which ſhe had waſted in 
her Widowhood, and that the Huſband had not 
waſted any, yet Execution was awarded de Bonis 


Propriis of the Huſband and Wife, becauſe he is to 
be charged for the Waſte done by his Wife. 


5.)Laftly, If Executors bring any *Writ of Error, 8ybringing 
190 the fu ment 1s not — they ſhall be Tom fp 
chargeable de Boni: Propriis. - EIS, *Lirr.Rep, 
Upon the whole Matter it is to be obſerved, 5. 
that an Executor is never charged de Bonis Propriis, 
but where he doth do ſome Wrong, as may be 
ſeen in all the Caſes and Inſtances before menti- 
oned, and in many of them there is a Neceſſity, 
that the Judgment ſhould be entered not general- 
ly, but conditionally, _ de Bonis Teflatoris & fi 
/ N01, 


[ 
| 
| 
| 


_— 


 Neln 


verſics 
Powell, 
2 Roll, 


Rep. 400. 


ment, might be in 
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non, c. de Bonit Propriis, to ſhew which there is 


one Caſe more. ; 

. The Teſtagor recovered in an Action of 
Debt, and died, and his Executor acknowledged 
Satisfaction, aſterwards the Judgment was reverſed 
and Reſtitution was awarded de Boni: Teftatoris, & 
fi non, de Bonis Propriis, now if it ſhould have 
been de Bonis Tefatoris only, then the Man who 
had paid the Money upon an erroneous Judg- 
nger of loſing it, if upon 
the Reverſal of that Judgment, the Executor 
ſhould not have Aſſets to ſatisfy the Money ſo 
paid, and it would be hard upon the Execu- 
tor to award that he d make Reſtitution de 
Bonis Propriis alone; becauſe the Debt which his 
Teſtator recovered in his Life-time, was Aſlfts 
(after his Death) in the Hands of the Executor, 
and liable to his Debts, which the Executor is 
bound to pay ſo long as the Judgment is in Force; 
and therefore, if upon the Reverſal of an errone- 
ous Judgment, he ſhould not have Aſſets of the 
Teſtator's Eſtate to make Reſtitution, it would be 
hard to charge him de Bonis Propriis, which ought 
not to be but where he hath done ſome Wrong, 

But yet there are ſome Caſes where the Judg- 


ment ſhould be, 


055 De.Bonis Propriis tantum. 
(2.) De Bonis Teſtatoris tantum. 


The Judgment ſhall be de Bonis Propriis, 
1. Where the Defendant waſtes or conceals the Goods, 
2. Upon biz expreſs Promiſe to pay, &c. 


| & fo 
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(ii fu to have Execution againſt the Deſen Merchant 
dant (Adminiſtrator of one Nor ſde Bonis Prop iis, 5e, 
upon an Inquiſition retorned, that the ſaid De- 1 
fendant babuit: bona & catalla in manibus ſuis of 18nd. 306 
the Inteſtate to the Value of the Debt and Da- » Vent. 20. 
mages recovered by the original Judgment, and 
that Bona & Catalla illa (to the Value of the Debt, 

Sc.) vendidit & eloygavit & ad uſum ſuum preprium 
convertit, and Iſſue was taken thereupon; and 
found for the Plaintiff; it was objected, That the 
Plaintift could not have Execution de Bonis Pro- 
priis, becauſe there was no devaſtavit found or in 
Iſſue; for the Iſſue which was tried might be true, 
and yet the Defendant not guilty of Waſting, for 
he may convert the Goods to his own Uſe upon 
Payment of a Debt to that Value: But it was 
adjudged for the Plaintiff, for if he had paid to 
the Value, Ec. then the Property is altered, and 
ſo he could not convert his own Goods. | 

But a better Reaſon was given by my Lord Black- 
Hales in Blackmore and Mercer's Caſe, That tho , 
the Defendant had not a&ually waſted the Goods, Mercer, 
but had them in Specie in his Hands, and kept 2Sand. 402 
them * ſo privately, that the Sheriff could not find * Vent. 
them to levy the Debt due to the Plaintiff; in 77.7 te 
ſuch Caſe tis reaſonable that he ſhould anſwer de r A- 


Bonis Proprns.  Iexander, 
About 8 Years afterwards this Caſe happened: oh _ 


J. + The Inteſtate entered into a Recognizance J. % Le- 
to Norden for the Payment of 8001. and one Hope yer, 2 
as Executor de ſon Tort, poſſeſſed himſelf of the Lev. 189. 
ſaid Inteſtate's Goods; afterwards Adminiſtration Jones 88. 
was granted to Levett, who ſued Hope, and pend- 
ing the ſaid Suit, they entered into Articles, that 
Levett ſhould diſcharge Hope as he was Executor de 
Jon Tort, and that Hope ſhould pay Leuett 6500. 

| K 2 which 


f 1 32 Bonis Propriis & Teſtatoris. 


which he covenanted to pay, but had not done it; 
and thereupon Levett brought his Action againſt 
= Hope to recover the Money, &c.. and upon a &i. 
; ' fa. brought by Norden againſt Levett, ſuggeſting, 
| That be had waſted the Goods, and bad ſold them or 
converted them to bis own Uſe, Iſſue was taken there . 
upon, and all this Matter was found ſpecially , 
and 1t was inſiſted for Levett, That he had not 
waſted Sc. for he had done no Wrong, but had 

taken the moſt effectual Courſe to ſecure the In- 
teftate's Eſtate; and the Security which he had 
taken, was not like a Bond taken to diſcharge a 
Debt due on Contract, becauſe the Debt was cer- 


tain, as well by the Contract as by the Bond: But 


in this Caſe the Debt was uncertain before the Se- 

curity taken, for the Suit againſt Hope was only to 

recover Damages, which were uncertain, and left to 

the ſury; but by the Covenant the Debt was made 

certain, and there being no Satisfaction yet made by 

the Payment of the Money to Levett, the Matter 

reſted wholly in this Agreement, and by Conſe- 

' quence there was no Alteration of the Property of 

the Goods, Upon the firſt Motion the Court ſeem- 

ed to be of this Opinion, but afterwards adjudged, 

That the Property of the Goods was altered by 

this Agreement, and Levett having accepted the 

Covenant, it ſhall operate as a Sale to him and 

*tis' Aﬀets in his Hands preſently, tho by his 

own Acceptance the Money was to be paid at a 

Day to come, and he ſhall anſwer de Boni: 
piropriis. 1 

Howell! (2.) If an Action is brought againſt an Executor 

verſus upon his Promiſe, the Fudgment ſhall not be Zene- 

Treva- xal, but de bonis propriis tantum. 
nianyCro. g where the Inteſtate was indebted for Goods, 


Eliz. 91. -der ; nn 
I 1 . and Adminiſtration was committed to his Widow, 
| Wheeler verſus Colyer, Cro. Eliz. 406. Moor 419. who 


t; 


N . 
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ed by Serjeant Moor; but Juſtice Croke reports 
3 of the Chief Juſtice Popham, and that 
ff 


therefore the Judgment ſhall be de bonis propriis 
. tantum. | 


teſtate was indebted ro him, and that the De- 24/% 
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who promiſed, That if the Plaintiff would d- 
liver unto her more Goods, ſhe would pay for 

the Whole, and in an Action brought againſt her 

for the Whole, upon Non Aſſumpſit pleaded, . the 

Plaintiff had Judgment and entire Damages : 

But it was arreſted, becauſe the Whole conld not 

be joined in one Action; for the Judment for the 

Inteſtate's Debt ought to be de Bonis inteftati, and 

for her own Debt de bonis propriis, as tis report- 


it otherwiſe, who tells us, That was only the 


the other Judges were againſt him, becauſe 
the Action is founded upon her own Promiſe, 
"tis a Charge upon her by her own Act, and 


[ 


So where the Plaintiff declared, That the In- Hawes 
fendant being his Adminiſtrator promiſed to pay Ter. 23. 
in Conſideration, That at his Requeſt the Plain- | 
tiff would accompt with him, which he did, and 
being found in arrear, promiſed to pay, &c. the 
Plaintiff had Judgment to recover de bonis propriis, 
and held good, for he was not obliged to accompt 
with the Adminiſtrator, and what he did was 
at his Requeſt, and here being an expreſs Re- 
queſt to accompt, and an expreſs Promiſe to pay, 

"tis as much as a Promiſe to pay in Conſidera- 
tion of Forbearance, and that will be ſufficient” 
to charge an Executor de Bonis propriis, tho a 
bare Accompt would not without a Requeſt to 


accompt. ts | 
( 2.) In the Caſes following the Judgment was 4 Peri 
de Bonis Teftatoris tantum. Te//atoris 


K- 3 uy J. Leſſee lailun, 


8 
1 
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byer 324. 94 Leſſee covenanted for himſelf, his Executors, 
6, to repair and uphold the Houſe, which was 
alterwards burnt by the Negligence of the Exe- 
entor, and in un Action brought againſt him the 
jad ment was de hon Toftatori« tantum, and the 
Collin” Realon is given by my Lord Hobart in the like 
verſe Caſe, becauſe the Action is brought upon the Co- 
. venant of the Teſtator, which binds his Execu- 
108. tor us repreſenting him. | | 
Gaben 80 Where the Teſtator gave Bond for Perform- 
% ance of Covenants, und Debt was brought upon 
meh, that Bond againſt his Executor, and the Breach 
| Hob: 283. aſſigned, was for plowing up marſh Ground by 
the Executor himſelf, which his Teſtator was 
rohibited to do by the Leaſe, yet the Judgment 
tall be de Bonis Teſlatorit tantum, tho' the Breach 
of the Covenant was by-the Act of the Executor, 
becauſe he is not chargeable if ho hath not Aſſets, 
Bull The ſame Point was adjudged in an Aion of 
derſim © the Debt againſt an. Executor, for Performance of 
> 6% Covenants in u Lenſe made to his Teſtator, and 
Palm, the Breach aſſigned for not repairing in the Time 
$14 of the Executor himſelf after the Death of the 
Teſtator ; and the Reaſon of the [udgment was, 
becauſe the Executor is chargeable in an Action 
of Debt by the Covenant made by his Teſtator, 
and therefore ſhall be charged de Bonis Tefatoris 
„ Dear and tartiim, but he is chargeable for a Breach of Co- 
Chapter F yenant only in reſpect of Aſſets of the Teſtator 
mmol in his Hands, | 


verſus » . 
ö ndgment againſt the Teſtator who died, and 
— W y was _ ht againſt his Executor, who 


a 
11% pleaded ue unquet Executor, nor ever adminiſtred 
Irres Executor, and it was found againſt him; yet 
55 the Judgment was de Bonis Teſtatoris tantum, 
bdbecauſe the Execution muſt relate to the Judg- 
ment, 


L 
e 
l, 
1 
, 
. 
5 
i 
] 
) 
| 
t 
, 


menti, there was N for the a 
and upon a Writ 0 
jected that it was contradictory to alledge, That 


his Wife Executrix — died, ſhe aſigned the whole 
Term, and the Aſignee covenanted to repsir,, and 


% 
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mont, and the Sei. fa. was brought only to ſhew 
Cauſe why the Plaintiff ſhould not have Exe- 
cut ion upon the firſt Judgment, 

80 where Debt and 1amages. were recovered Nevell 
againſt the Teſtator, and & Sci. fo, againſt 4 Per- _ 
ſons who were his Executors, they all pleaded 676, Cat, 
ene Adminiſtraverunt, and the Jury found 1001, 286 bol. 
Aſſets in the Hands of one, and 40 J. Aſſets in 4, 919 
the Hands of another, and that the other tw 
had none yet the judgment ought to be again 
all de Bonis Teſtatoris, becauſe they are 10 
B and they had acknowledged them- 
ſelves ſuch by N | 

But if an Action is brought againſt two Exe- Prllew 
eutors, and they plead ſeverally by ſeveral At. %%, 
tornſes plene Adminiſravit, and the Jury find that den, RU 
one hath Aſſets and the other none, Judgment Abe. 929, 
ſhall be againſt him alone who hath Allets, 

Last I ſhall conclude this Title with ſome Caſes Rivers 
concerning pres In Trover the Plaintiff %, 
as 3 declared, bv — ne * Gra. lid. 

Of, ut de Dons Juils proprit, a olt them, 169. 
that the — 2 and converted them 
to his own Uſe, in retardationem Executionis Teſffa- 


Error brought, it was 


the Plaintiff could loſe his proper Goods, in r 
dationem Executionis Tiftaments, but indgel The 


at 
he is poſſeſſed of the Teſtator's Goods, ut de Boni: 
ſuis Propriir, and ſo may declare; and that the 
Converſion is, in retardationem, Q. and 


that at 
the moſt the Words are but ſurpluſage. \# 
Leſſee for Years paying an yearly Rent, made 


afterwards 5 


K 4 


afterwards made Mary his Wife Executrix and 
died, an Action of Covenant was brought againſt 
her, and the Breach aſſigned in not repairing, ſhe 
Pier, . .. Pleaded n Judgment obtained againſt her, and 
18alk.226. that ſhe had not Aſſets ultra, &c. and upon De- 
Tre Tilney murer to this Plea it was held good, becauſe the 
Norris, Defendant was charged as Executrix of the Aſignes, 
and not as Aſſignee herſelf, and therefore was li- 
able onely to anſwer de Bonis Teftatoris, 
Capias againſt two Executors, the Sheriff as 
to one of them returned uon ef inventus, the o- 
do other appeared, and Judgment was obtained a- 
vel... gainſt both; whereupon he who appeared brought 
Echering- & Writ of Error, and concluded ad dammm ipſius, 
on. igalk. Eg. adjudged that this Judgment ſhall be againſt 
.3** both de Bonis Teftatoris, and that in the Writ of 
Error both muſt join. 
L. eſſee for Years coyenanted to repair and died, 
the Leſſor brought an Action of Covenant againſt 
the Adminiſtrator, and ſhewed that Status de & in 
Tilney præmiſis came to the Defendant, who entred, and 
vac the Premiſſes were in decay and not repaired it 
x Salk, Was inſiſted againſt the Defendant, that this Co- 
309. venant runs with the Land, and that tho' he (the 


Backs» x 
by — Defendant) was ſued as Adminiſtrator, yet he is 
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charged as Aſſignee, and therefore ſhall be liable 
in proprio jure to repair, but adjudged that it ſhall 
| be de Bonis Teſtatoris, | 
Caveat. 


„Wer be Right of Adtminiftration may 


come in Queſtion, tis uſual for the Par- 


ty to enter a Caveat, which ſtands in Force for 3 
Months, as Dr. Talbott affirmed in his Argument 


2 Rol. Rey. in Nitebini and Glover's Caſe, = 
6. nin $ 4 2. And 
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charitab le Uſes, Deviſe. 


2. And if aſter ſuch Caveat entered the Ordi - 


nary ſhould grant Adminiſtration, tis void 


by the 


Canon Law, but not by the Common Law; be- 


cauſe a Caveat 18 only 


r the Benefit of the Or- 


dinary to prevent his doing any Wrong, it doth 
not deve ww Iaſi, {6 us to make all ſubſe- 


quent 


ings void, becauſe tis only the Act 


of the Party, and at his Inſtance, and doth not 
come from any Superior: And therefore an Ad - 
miniſtration granted after a Caveat entered is not 
void by our Law and tis fo far from being void, 
That my Lord Coke in the Caſe of Hutchins and Koll. Rep. 
Glover before mentioned, declared his Opinion, 
That the Common Law takes no manner of No- 
tice of a Caveat, to which Dodderige agreed, ſo 
that it ſeems to be a meer cautionary AR for the 
better Information of the ſpiritual Judge, to which 


the temporal Courts have no Regard, 
: See tit. Repeal, 


Charitable Uſes, Deviſe. 


Wen Lands, Rents, Goods or Money are 
tiven or deviſed to any of the Purpoſes 
following, tis accompted a Gift or Deviſe to a 


charitable Uſe. 


J. Aged and poor People to maintain. N 


Apprentices to bind out. 


[ 


Baftards to relieve becauſe, like Orphans, they 


have no Parents. | 

Bridges to repair for publick Paſſage. 
| Cauſeways to repair. 

Churches to build or repair, 


tain it. 


„* 


Decayed 


i37 


191. 2Cr0, 
463. 


 Correllion-bouſe, (via) finding a Stock to main- 


Charitable Uſes, 


Drached Perſons to relieve, (viz) Bank 
whoare' in Priſon 4 thoſe who are decayed on 


Negligence of Servants, or by Fire, or other. * 
| 7 — „ P regair * 


. ſick or wounded to relieve. 

Marriage of poor Maids, 

Orphans to maintain, viz. thoſe who are Poor. 
| Pondscommon for watering Places, to make. 
Tor, to relieve. 

4 Fort to repair, (viz.) ſuch as are for Saſety of 


ele Mini ler, to maintain. 


Rias, to relieve. 
- Pulpit, making new or repairing the old. 
Pulpit cloth, to provide. 

Scholars to maintain at the Univerſities. 

School to erect, (viz.)' of Writing, Reading, 
Muſick, Mathematicks, but not of Dancing or 
Fencing. 

Schools, free, vix. Grammar- Schools. 

Schoolmafter, to maintain. 

-  Sefpons- houſe, to build. 

z Soldiers, to relieve, (viz . ſick — maimed 

Tradeſmen, young, to ſupport, but not after 
they have ſerved 5 Years Apprenticeſhip, 

Vicaridges, to endow. | 

And ſuch a charitable Uſe ſhall be good, where 
the Donor or Teſtator had a Capacity to give or 
Deviſe, and was entitled to ſuch an Eſtate as he 
might give, tho the Conveyance is defective, 


(I.) Either in Reference to the Party, as ; by Mil 
naming, or not Well-naming him. 
(. 2.) In the Execution of the Eftate, as where there is 
#9 Livery and Seiſin to « Feoffment, no Attorn- 
ment 


r. 


F 


Deuiſe. 239 
ment to a Grant of a Reverſion, No ſurreniler Rivert's 
to the Uſe of the Will where a Copyhold is devi 3.4 ng 
no Fine or Recovery, or a defetive Recovery by n 


Texant in Tail, who deviſed the Eftate Tail to a cha- 


ritable Uſe : 


(3.) Where the Will it ſelf is void in Law. 


For in all theſe and the like Caſes, the Statute 
43 Eliz, cap. 4. ſupplies the Defects; and tho' they 

cannot be called legal Gifts, Tape good Li- 

mitat ions and Appointments of the Charity, which 

are the very Words of the Statute; this may be 


ſeen in the Inſtances following. 


Firſt, Vhs the Deviſe is good, tho! the Deviſce d. 
| mi name. 


The Teſtator deviſed a Copyhold in Barki 
to the Parſon and Charch-Wardens. of a 
Church in Thames. rect; London, to ſell and em. get 

ploy the Money to a Charity in that Pariſh; ad. Moors 
judged, That tho the Parſon and urch Nundem Ctia.! 


are not a Corporation to take Lands out of Lom 61. 


gon, nor to fell them for ſuch Uſes, yet the Deviſe | 


is goo]. 


© So a Deviſe to the pory Prople in the Hopi Mow 


tal of St. Lawrence in Reading, tho' they could not — 
take by that Name, becauſe they were no Cort Lane, 
poration, yet becauſe the Mayor and Burgeſſts of Moor Law 
Reading were capable to take Lands in Mortmain, Cha. Un 
and they were Governors of that Hoſpital, it was 
deereed, That the Lands ſhall be conveyed to 
them for the Uſe of the Poor there. 

So a Deviſe to the Mayor and Chamberlain of Law Cha; 
London, inſtead of the Mayor, Aldermen and Com- Uſes 83. 
monality, which is the Name of Incorporation; 

| yet 


440 2 Charitable Uſes, 
pet tis good, becauſe it appears, That the Teſta- 


85 tor intended to give it to the Corporation of 
Platt ( 2.) A Deviſe to a charitable Uſe is good where 


cumſtance in Law to make it good. | 
7". + 80 a Remainder without a particular Eflate to 
© ſupport it, is made good by the Statute by a fa- 
Vvourable Conſtruction to ſupport a Charity. | 
„ 3.) A Deviſe to a Charity is good, notwithſtanding 
leer the Wil is void in Lam; as where a Feme Covert 
Rep. 822. Was entituled to a Debt as Adminiſtratrix to her 
Cha, Uſes former Huſband, and deviſed Part of it in Cha- 
18 rity ; adjudged, That tho the Will was void in 
Lau, yet it was a Declaration of her Intent with- 
ln the Statute, ſo that if there was Aſſets of the 
In teſtate's Eſtate, or of her own, the Charity ſhall 
be ſupported. 07 ann 
Bramble But if a Feme Covert deviſeth a Rent inſuing 
verſus out of her own Land to any charitable Uſe, the 
He ag, Statute doth not ſupply that Defect, becauſe the 
Moor Cha. Deviſe was void ab initio, for a Feme Covert can- 
Uſ83: not deviſe any Thing which ſhe hath in her own 
* Right, nor an Infant, ee 
5 Nathaniel 
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Deviſe. 141 
. "Nathaniel Mill deviſed 411. out of tie Mannor Higgins | 
ol Wolfon yearly, to be paid to the Mayor and g 
Three ſenior Aldermen of Southampton, to put out south- 
Apprentices, and for the Relief of aged Perſons, ampton, 
the Money. was decreed by Commiſſioners, and 33 
that Decree confirmed in Chancery, tho the Man 
nor was held in Capite, and ſo the Will was void | 
as to the third Part. 'Þ 
So in De Loyd's Caſe it was adjudged, That De Loyd', 
tho' the Deviſe was of Lands held in Capite, all ey Hob" 
ſhall paſs,tho' by the Statute of Wills, one third Cn 
is to deſcend to the Heir; for tho it cannot paſs'c: idem 
by the Will as a Will, yet 'tis a good Limitation 136. 
= Appointment within the Statute of charitable 
Ules. | | | 
But if the Teſtator convey two Parts of Capite dern Mon- 
Lands in his Life-time, and Deviſe the remain. C/ poor 
. . b 8 . | 3 
ing third Part to a Charity, this is not avoided: Cha. Uſes 
by the Statute, becauſe at the Inſtant in which 78. 
he died, that third Part deſcended to his Heir, 
and he having diſpoſed of the other two Parts, ge 
is diſabled both by the Common Law and by the 
Statute of Wills, to deviſe the other third Part, 
tor he is not the lawful Owner of it. Stoddard's 
The Teſtator deviſed a Rent out of an Houſe C, More 


to a Charity, and appointed a Scrivener to put gh. Us 


it into Writing and died, then the Scrivener 

wrote the Will, adjudged, That tho'.a Rent can- 

not be created or granted without a Deed or Will 

in Writing, yet this nuncupative Will was good, 

not as a Gift by the Deviſe, but as a Limitation 

5 Appointment by the Statute to ſupport the 

arity. 8 1 

So where Sir Henry Leigh purchaſed Copyhold Woodford 
Lands in Woodford in the Name of his two Sons 2 
and their Heirs, and then deviſed to Sir V illiam MoorCha. 
WTR" * e - Martin Uſes 70. 


Charitable Uſes, 


_ Martini and his Heirs, a Rent Charge of 40 l. per 


Rolt'sCaſe, 


be a good Limitation and Ap 


have Contribution by 


Am tor. the Relief of the Poor, &c. Martin 
purchaſed the Land out of which the Rent was 


iſſuing, and then ſold it to Parkburff, who be- 


tween the Surrender made to him and his Ad- 


mittance, had Notice of the Charity; adjudged, 
That tho the Eſtate in Law was in the Sons of 


the Teſtator, and tho' he made no Surrender to 


the Uſe of his Will, yet by the enjoying the 
Land in his Life-time, and to the Time of his 
Death, he ſhall be accompted as the lawful 


Owner, and his Will, tho' void in Law, ſhall 


pointment of the Cha- 
rity by Vertue of the Statute, and ſo the Ar- 
rears were decreed againſt Parkbur/f, but he may 
a Bill in Equity again 
thoſe who enjoyed it before him without pay- 
ing the Charity Money. | | 

where the Teſtator before the Statute 32 


— iti H. 8. of Wills, deviſed his Land to repair Hi 


h- 
ways, adjudged, That tho the Land was not Bo. 
viſeable by Kiev. corn 2 the Will defective, 

tis a g imitation and Appointment within 
* Statute of Charitable U ſes. N 
I ſhall now mention ſome other Caſes adjudg- 


| ed upon this Statute. | 
J 1. What bath been done where a Will bath been 


chaſeth 
the Rents. 


ed or Maney concealed. 

2. ¶ here the Deviſee of a Rent Charge 
the Land, and what ſhall paſs by a Deviſe 
3. Some Judgment: relating to Executors. 

4. What is to be done with the improved Vulus. 
ex the Deviſe is to ſell, and doth not ſay 


7. Aud laſtly, of concurrent Leaſes. Firſt, 


—_ 
6. Where the Pony to be relieved are in two Pariſhes. 


˙ r Dae DoOaA ˙1⏑—⏑—eR K ůu Ä ²˙» rods ot wt on ͤ¶AvVöKgR̃ ii oo. : ol nic On an. 


Deuiſa. 143 
Ni, If it can be proved that the Teſtator 15 
made a Will, it ſhall be decreed accardingly 4 as 

for Inſtance: ,_ Niue 

Fames Meek, by Will dated in Nowmber 166 5, Meek 
gave 100 r in Eaſl. Smithfield. St. Lale. , | 
rines, and Aldgate, to ten poor Scholars to be cho- l, 
ſen out of the Free School at Worcefter, and to be Magdalen, 
educated in Magdalen- Hall; and appointed, That Hall is 
if the Rent ſhould encreaſe, then more Scholars. 34% | 
ſhould be choſe, and that each ſhould have 10k Ch. U 
9 7 7 wy This Will was 1 ary and never 47. 
een after the Death of the Teſtator; but it was 
proved that he made ſuch a Will, and that à lit- 
tle before his Death he declared that he would 
not alter it; afterwards a nuncupativs Will was ſet 
up by one Madgwick, and pendente lite between 
thoſe Wills, Dr. Hyde, Principal of the Hall, got 
Letters of Adminiſtration, then the nuncupative 
Will was ſet aſide, and John Meek, the Heir at 
Law, refuſed to convey the Houſes: according to 
the other Will; but it was decreed, That the 
Chancellor, Maſters, and Scholars of the Uni- 
verſity, and their Succeſſors, ſhould ſtand ſeiſed 
of the ſaid Houſes, and receive the Rents, and 
pay the ſame as directed by the Will, which De- 
cree was confirmed in Equity. 

So where Money was deviſed to a charitable Uſe, Sey mor 
and afterwards concealed, the Commiſhoners did de- 2 
cree it with Intereſt for all the Time that it was Thetford, 
concea led. " Moor Ch- 

(2.) * Where the Deviſce of a Rent. arge to a chu. Y 79- 
ritable Uſe, purchaſeth Part or all the Lands ont of pete, 
which the Rent is iſſuing, tho in Point ot Law the and £28 
Rent is extinguiſhed, yet the Commiſſioners may «rinſted. 
decree the Rent to be revived, and ſettle it upon ey 
Truſtees to ſupport the Charity for which it aa * 

intended | 


Moor Law 


4144 Charitable Uſes, + 
x intended by the Teſtator; and ſo it was ed 
ken- in Eafgrinfed' Caſe, 9 Car. * adjudged, That a 
Hale, viſe of a Rent toa charitable Uſe, is the Deviſe 
n Cone of the Land itſelf, according to + Kerry and De- 
Warr, thicks Caſe; and that by ſuch a Deviſe, not onl 
Moor Cha. the Rent then reſerved, but the Rent afterwards 
Us 7: upon any improved Value ſhall paſs. | 
Rep. 540. (3.) Now as to Executors, altho two or more may 
Poor of bave a joint and equal Power over the Charity, yet one 
Walcham- alone may be chargeable, as if they all prove the 
oe, Cr, Will, and they permit one to receive the Mone 
Cha. Uſes given to the Charity, who afterwards dies inſol- 
63. vent, the Survivors ſhall be charged with the 
whole, if the Teſtator left ſufficient Aſſets, be- 
cauſe they jointly medled with the Execution of 
the Will, which if they had not done, but had 
left it wholly to the other, then they could not 
be charged. | 25 | 1755 
So if Executors detain the Money, and will 
not apply it to the Charity for which it is given, 
the Commiſſioners may decree the Money and 


' 


Intereſt. | 


Penſtred The Caſe is the ſame where a particular Sum 


verſus of Money is deviſed to a Charity, as if 201. is 
Payers given to maintain a preaching Miniſter, not ap- 
pointed out of what it ſnall iſſue, and the Teſta- 
tor left Lands, and likewiſe perſonal Aſſets and 
made his Wife Executrix, and died, ſhe refuſed to 
buy Lands or Rents of that Value; but the Court 
of Chancery decreed her to buy it, and ſettle it 

upon the Charity. 1.3, fig 
(s 40 Where the Teftator doth nct direct what ſhall be 
dune with the improved Value, (as he did in Meek's 
Caſe before mentioned) it ſhall go to encreaſe the 
*herforg Charity; and ſo it was adjudged in the Caſe of 
School, 8 Thetford School, (viz ) Lands of the yearly Value 


Rep. 1 30. Moor Cha, Uſes 71, of 


— 


- 


. 


a. 


ese Deviſ. 6 „ 
bf 35 J. per Annum, were deviſed by Sir Thomas 
Fulmerftone, to maintain a Preacher, School maſter, 
and poor People in Thetford, and by the Will a 
Diſtribution was made of a certain Portion to 
each; afterwards theſe Lands were improved to 
the yearly Value of io. adjudged, That th 
Surplus ſhall be applied to — the ſevera 
Stipends in Proportion, and it ſhall not go to the 
Heir, becauſe it appeared that the Teſtator in- 
tended all the ſaid Lands for the Charity. 5 
6.) Where the Tefator deviſed that bis Land ſhould Steward 
be ſold, and the Money applied to a Charity, and 8 
doth not direct by whom it ſhall be ſold, the Com- Moor cha; 
miſſioners may appoint any Perſon to fell, and Uſes 79. 
decree the Sale to be good. gh 
(6.) Wherera Leviſe is to the Churchwardens avid 

Overſeers of the Poor of a particular Pu iſb, for the 

Relief of the Poor of that Pariſh, and it happens 

to lie in two Counties, it may be applied to the 

Relief of thoſe Poor which live in one Part of 

the Parith, and nothing to the Poor of the other 

Part, (viz.) Mary Chambers, by Will dated ) June Rooks and 
1654, deviſed 100 l. to the Churchwardens and SY and 
Dverſeers- of the Poor of St. Giles's Cripplegate, on. 1 d i 
London, to be paid to them for the Encreaſe of car 2. 
the Pariſh Stock; they received it, and put it out Duke? 
to Intereſt, and received the Profits, and paid it _ Uſts 
to the Poor of that Part of the Pariſh which lies 

in London, and that Part of the Pariſh which lies 

in Middleſex had none; adjudged, That it, was 

well paid. > | 

| (7) Having already mentioned what ſhall be 

done with the improved Value of Lands given to | wricht 
Charity, I ſhall conclude this Title with a, Caſe „„ 
wherein the true Value was conſidered, (viz. ] Foyce Schoo! of 
Franklands by Will dated 20 Feb. 1586, deviſed Newport, 


Car. 


145 


a Portion of Tythes in Banſfed to five Perſons — 
and their Heirs, to the Intent they ſhould. em, Cha. Uſe 


| ploy 45. 


\ 


Charitable Uſes, Deviſe. 


| ploy the yearly Profits to ere& a Grammar School 


n Newport in Eſſex, for a competent Number of 


Children of the Inhabitants of that Place, &c. 


and if there was but one Maſter, then he'to have 
20l. per Amum, and if a Maſter and Uſher, then 
each to have 20 Nobles, and appointed the Ma- 
ſter of Gonvile and Caius College Governor. 

© Theſe Tythes were in Leaſe at the Time of 
the Deviſe for ſeveral Years, at the yearly Rent 


of 71. the Deviſees received the Rent, and built 


a School, and demiſed the Tythes to Richard 
Wright for 36 Years, at 71. per Annum. | 
Amno 1610, in Conſideration of a Surrender of 
that Leaſe, they let the ſaid Tythes to him for 
50 Years at the ſame Rent; the Leſſee died Anno 
1634, and the Tythes from his Death to the Year 
1650, were worth 4371. per Ammm more than the 
Rent reſerved, and as ſuch they were held and 


enjoyed by Robert the Executor of Richard Wright 


during all that Time. 
Anno 1646, the ſurviving Truſtees leaſed the 


Tythes to one Nightingale for 21 Years, at 100. 


per Anuum, which Leaſe was to commence after 


the Determination of the Leaſe for 50 Years 
Nightingale ſold the ſaid Term of 21 Years for a 
valuable Conſideration, and from Michaelmas, 
Anno 1550, to Michaelmas 1660, (at which Time 
the Leaſe for 50 Years expired) the Tythes were 


worth 600 per Annum more than the reſerved 


Rent; adjudged, That the concurrent Leaſe for 


21 Years was to defraud the charitable Uſe, and 


that the ſame was void, and that the Truſtees 


6 


bought to let it at the true Value, and for a Term 


not exceeding 21 Years. 


Hob. 136. 


In Dr. Fluod's Caſe before mention's, the Deviſe 
was to the principal Fellows and Scholars of Feſus 


College in Oxon, and their Succeſſors, to find a] 


Deviſe 


Scholar of his Blood, it was agreed, That this 


Deviſe was void in Law, becauſe the Statute 34. 
H. 8. of Wills did not allow deviſes to Corporati- 


ons in Mortmain; but yet it was held good by the 


Statute 43 Eliz. as a Limitation and an Appoint- 
ment of Lands to a Charity, 


So where a Deviſe was of Lands to Trinity Rex verſus 


College in Cambridge for the Maintenance of a 
Fellow there, and if any Cavil ſball binder this De- 
viſe, or that the ſame camot go to the College by Rea- 


ſon of the Statute of Moxtmain, then he deviſed the 


ſame to Robert Newman and his Heirs, and upon 
an Information exhibited by the Attorney Gene- 
ral to have this Land eſtabliſhed to the College, 


it was decreed accordingly by Virtue of the Sta- 
Bbz. &c. 3 N 


tute 43 | 

More relating to this Statute may be ſeen in 

Adams and Lambert's Caſe, 4 Rep, fo. 96. 
5 Chattels. 


4» 


Y this Word, all Goods moveable and im- 


moveable are comprehended, excepting only 


Newman, 


1Lev. 284. 1 95 


ſuch which are in Nature of a Freehold or Parcel ; 


of it. 


And theſe are either Perſonal, (viz) ſuch as 


belong immediately to the Perſon of the Man, 
or Real, (viz.) ſuch which iſſue out of ſome im- 
moveable Thing, as a Leaſe or Rent iſſuing out of 


Lands. | | | 
Fla _ | Apprentices, : 
Wmf, 3 
| Bonds, 
I,, 
3 Boxes, CHO 
Bedding, 
Cabinet, 
| Carts, 
ene, 
1 | L:2 f 


Chattels perſo- 
nal are, 


os = 


Chattels. 


Chattels perſo- < Linnen, 
nal are, 

47 Money, 
— it, 

Muſical Inſtruments, 
| Pewter, : 
Plate, will not paſs by the Name 
of Jewels or Utenſils. 
| Plows, "5 
ron, 

Sbips, 
1 Trees felled, 


Trunks, 


I Waggons, 


Apparel, 
Books, 
Carts, 


I Coaches, will not paſs by 


5 Cattle, the Word U- 
Corn, tenſils. 
Hate for Or- | | 
| nament, | | £ 
| Plow Gear, xc. | 


Vet all theſe, and many more of the like Nature, | 
will paſs under the Name of Moveables, and are 


ww _— 
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accounted in the actual Poſſeſſion of the Execu- 
tor, immediately upon the Death of the Teſtator, 
tho they are many Miles diſtant from him. 


Advowſons, , 

Commons, | Sink 
Chattels Fairs, Leaſes for Years of theſe 
Real. J Houſes, and the like. Wt” 

Lands, 

* Markets. 


All thoſe and more of that Nature paſs by the 
Name of Iminoveables, and are not in the Poſ- 
ſeſſion of the Executor till an Entry made, or 
until recovered, except Leaſes for Years of Tythes, 
becauſe in ſuch Caſe there can be no Entry made; 
neither are Debts owing to the Teſtator, or Ar- 
rears of Rent due to him, in the actual Poſſeſſion 
of the Executor till recovered. | 


I ſhall here mention ſome Caſes which concern, 
(1.) A Deviſe of a Perſonal Eſtate in general. 
(2.) A Deviſe of a Perſonal Thing with Remain- 
der over, and a Deviſe of the Uſe thereof. 
(3.) 4 Deviſe of particular Things, as Corn, 
Jewels, Utenſils, Cc. | 
(4.) A Deviſe of Goods to a particular Purpoſe. - 
G.) A Deviſe of Money. 
(6.) A Deviſe that his Debts ſhall be paid ont of 
bis Land or Chattels. bb "WON. 
* (7. A Deviſe for Term of Tears. 


Firſt, As to a Deviſe o the Perſonal Eftate in ge- 
neral, the Teſtator deviſed a Moiety thereof to his Lee ver- 
Wife; then he gave ſeveral Legacies to particu- J Hale, 
lar Perſons, and afterwards he deviſed the Reſidue Dag 
e, to another; adjudged, that if there is enough to * 
re pay the Debts, the ws ſhall have a full Moiety of 
* | 2 , 
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the Whole,” and that the Debts ſhall be paid out of 

e Reſidue, and if he had Money, Bond, and a 

aſe for Years, a Moiety of all ſhall pals. 

(2.) As to a Deviſe of a Perſonal Thing with Re- 
mainder over, it cannot be by the Rules of Law, 
but the Uſe may he deviſed to one, and the Re- 
mainder to another, in which Caſe the Propert 
is veſted in the laſt Deviſee, concerning whic 
there have been ſeveral Judgments and Reſoluti- 
ons in the Books. 

24nd.ifx ff, Leſſee for Years deviſed to his Son Fobn the 
i, = whole Tears he had in the Farm, and * if he died, 
ede then he gave it to his Daughters, and made his 
Son Executor, and died. Fohn the Son proved 
he Will, and died Inteſtate, his Adminiſtrator 

old the Term, and adjudged good, becanſe a 

Deviſe of a Chattel with Remainder over is void, 
But ſince, in a Court of Equity, a Deviſe of a 
_ tel real with Remainder over, has been held 
Leech ver- r As where the Teſtator made a Leaſe in Truſt, 
| +" "is referring to his Will, and then deviſed Portions 
Rep. 249. to his Daughters, to be paid at their Marriage or 
Ape of 21 Years, and if they die before, then to 
" other Perſons, The Daughters had no other Main- 
tenance, and none could be decreed, becauſe of 

the Deviſe over, which was held to be good. 
And ſo it was held in the Caſe of Whitmore 
and Craven, viz. That a Deviſe of Chattel Real 
Remainder over was good, but it was never allow- 
ed of a Perſonal Chattel, 
Whirmors The Caſe was, viz, Whitmore deviſed the Reſi- 
_ due of his perfonal Eſtate conſiſting in Chattel, 
1 Houſhold Goods, Plate, Jewels, Arrears of Rent, 
Rep. 165. and Debts on Bond, &c, to the Earl of Craven, 
for the Uſe of William Whitmore his only Son, and 


the Heirs of bis Body, and if be died without Iſſue, 


and in his Minority, then to the Iſus of the 7 
oF; | o 


A_ «a __avfad co 
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_ deviſed, hecauſe a Deviſe 
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dhe Teftator, He made his Son Executor, and 
the Lord Craven Executor darante minore «tate, the 
Son died upwards of 17, and under 21, and with- 
ont Iſſue, having firſt deviſed all his Perſonal E- 
ſtate to his Wife. And it was decreed for her, 
becauſe the Limitation of Money and Perſonal 
Chattels to the Siſters Children was void in Law; 
'tis true, it hath been allowed in Chattels Real, but 
never in Money or Chattels Perſonal, for the Uſe 
of Money is Money itſelf, the Property whereof 
in this Caſe was veſted in the Son at ſeventeen 
Tears of Age, for then he was out of his Minori- 
ty as to his heing an Executor, and the Property 
was in him, which being once veſted, ſhall never 


be diveſted, 
But as to the Uſe of a perſonal Thing Remainder 


Book; but a perſonal Thing itſelf cannot bs fo 
ſuch Thing for. an 
odd De- 


Hour, is a Deviſe for ever. 
The Law being thus, it ſeemed a ve 


viſe of Fitz James, who was Chief Juſtice of owen 


England, Anno 22 H. 8. viz. he deviſed the Uſe of 
his Plate and Jewels to his Son, and the Heirs 
Males of bis Body; but the Judges held, That the 
don had no Property in them, but only the Lie. 
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over, that may be well deviſed, and ſo is the Year- Paſ.2E4.6- 


The Lord Audleys Widow uſually wore a Chain 2,4 H. 
of Diamonds and Pearls; ſhe married Serjeant ſtings ver- 
Davis, and he deviſed the Uſe thereof to her dur- iv Duglas, 
ing her Widowhood, ſhe 1 to leave i c. 

r. 


them to his Davghte 
vided, whether, notwithſtanding this Deviſe, 
ſhe ſhould retain them as Peripbarnalia z two 
Judges held ſhe might, becauſe they are conveni- 
ent for a Woman of her Quality, but two were 
of another Opinion, becauſe what may be con- 
venient may not be neceſſary z but Foxes, who 
reports this Caſe, * That by the Opinion 

4 ot 


e Court was di- 3 


March 
Rep. 106, 


Vachell 
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of three Judges, the Wife ſhall retain theſe Jewel 
againſt the Will as her neceſſary Apparel and 
* and that the Huſband cannot diſpoſe 
of them by Will, though he might have ſold them 
in his Life- time, which not having done, the 
Property is veſted in the Widow immediately 
upon his Death. | 
Deviſe of his Goods to his Wife for Life, and 
after her Deceaſe to V. N who commenced a Suit 
in Equity in the Marches of Wales, to ſecure his 
Intereſt in Remainder: But a Prohibition was 
ene becauſe a Deviſe of the Goods them- 
e 


ves with a Remainder over is void, but not if 


the Uſe and Occupation of them is firit deviſed. 

So a Peviſe of the Uſe of ſeveral Paintings, 
Books, and Medals to his Wife for Life, and atter 
her Deceaſe, that the ſame ſhould remain to bis 


Son, if ſhe be with Child with a Son, if not, or 


if the Son ſhould die without Iſſue Male of his 


Body, that then the ſame ſhould remain to the Uſe 


Pate verſi⸗ 
Hatton, 
x Ch, 


Rep. 199. 


of Thomas Vuchell, decreed, that this Limitation 
was void. | | vo ole Wh 

A Citizen of London deviſed a Sum of Money 
to his Son, (which was more than his Cuffomary 
Part) and if he died before 21, then he deviled it 
over to another; decreed, I hat this Deviſe over 


for ſo much as was the Cuſtomary Part, was void; 


For if the Son die before 21, his Adminiſtrator 
ſhall have the Cuſtomary Part, and the Surplus 
ſhall go to whom it was deviſed. 1 

(3) As to * of particular Things, as Corn, 
Jewels, Utenſils, &c. Some Diſtinctions have been 


made in Deviſes of that Nature, as where the 


Teſtator deviſed the Corn which ſhall grow on 
Black Acre in the Year next after his Death, and 
there was no Corn growing on that Acre in that 


Fear, the Legacy is void; but if he had deviſed 
a certain Quantity of Corn, and appointed go 
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of Utenſils. 
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be paid out of his Corn, which ſhall be growing 
in that Year, in ſuch Caſe the Deviſe is good, be- 
cauſe tis a Deviſe of an abſolute Legacy, ap- 
pointing how it ſhall be paid, which though it 
cannot be done in that Manner, yet that doth 
not Effect the Legacy it ſelf. But tis void in 
the other Caſe, becauſe the Legacy was reſtrain- 
ed and limitted to Corn, which thould grow on a 
ue Parcel of Land, and none did grow 
there. a 

But as to Corn in general, a * Leſſee for Tears 8 H. 3. 
or Tenant in Dower, may deviſe all ſuch which Fitz, De- 


| is growing at the Time of their Deaths, and p41 5” 


ſuch Deviſe 1s good. Fin, Db 
It hath been a Queſtion, what paſſes by the viſ 26, 
Word Fewels, viz. the || Earl of Northumberland Ius 
deviſed his Jewels to his Wife; adjudged, That berland 
neither a Collar of $$S's, or a Garter of Gold did Caſe, 
paſs. becauſe thoſe were not properly Jewels, but Owent24- 
Enſigns of Honour; and that the Gold Buckle in 
his Bonnet, and the Gold Buttons on his Cloaths, 
did not paſs, becauſe they were annexed to his 
Robes; but Chains of Gold, Bracelets, and Gold 
Rings. did paſs by that Word. | 
But Plate and Jewels will not paſs by a Deviſe 3 
| | | e yer 
(40 Where Goods are deviſed to a particular Pur- *? 5 1 
poſe, there no Intereſt is veſted in the Deviſee , as for DJ" 33%» 
Inſtance, the Teſtator deviſed ſeveral Legacies, - INV 
and 1950 7 (after 2 paid) 5 his Wite, of 
to diſpoſe for the good of his Soul, and for Payment 
q 51 Debs, . her ſole Exzeuteinr hui 
ied; ſhe married again, and her Huſhand made 
an Executor, and died; adjudged, That the Wi- 
dow, and not the Executor cf her ſecond Huſ- 
band, ſhall have the Reſidue of the Goods, be- 
cauſe ſhe had no Intereſt in them by the firſt Will 
as to herſelf, but for Payment of his Debts. 


(5.) Money 
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Broadhurſt (y.) Monty cannot be deviſed from ons to avother, 
ae. Either by general Words as in the Caſes beſote 
fon, 2 Mentioned, or by deviſing the Money it (elf, as 
Vent. 349. Where the 'Teſtator had Iſſue three Daughters, an 
| deviſed to them 5401. equally to be divided, a 
| any of them died without I/ us, ber Part to go to 
' the Survivor, One of them married the Plaintiff, 
and died without Iſſue z and upon à Bill exhibit- 
_ ed againſt the Executor and the ſurviving Siſters, 
the Huſhand had u Decree for 1801 being the 
third Part, becauſe! « Sum of Money cannot be 
thus entailed, 
Martin Deviſe of a Sum of Money to R. B. to be diſ- 
ork poſed by him for certain — which he ſhould in a 
x Ch, private Note acquaint him withal, he died without 


Rep. 198. making any Appointment, it was decreed for 


R. B. becauſe tis a Bequeſt to him, and not to 

the Executors, for it doth not appear that they 

were to have any Share. 

Deviſe of 1401. to the Daughter of B. who 

had five then living, and before the Teſtator died 

he had two more; adjudged, that they ſhould 

have no Share of this Money, becauſe there be- 

| ing five Daughters living at the Time of making 

the Will, it ſhall not be intended that the Teſta- 

tor deſigned it for any more. ; N 

Pitt verſus Devil of 2001. to be paid to his Child which 

- he ſhall have at his Death, and if none, then to 

Rev. 20:1. his Siſter, Afterwards he had three Children 

P39 horn and living, and then by a Codicil he devil: 

| ed 200 l. apicce to his Children, but did not ſay 

for their Portions, nor any Thing to avoid or affirm 

the Will; decreed, That the three Children ſhall 

have an equal Share of the zoo l and ſhall each 
of them have 2001, by Way of Accumulation. 


Cloherries The Caſes following are where Money was deviſed 
— 3 pod Contingency, viz. the Teſtator deviſed Money 
a Cb. to a Woman at her Age of 21, or Murriage, pur 
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pid to ber with Imoreff, and ſhe died before 2 1; 
it if it had been ; ul 


und unmarried ; adjuc/ged, that the Money 
go to her EF xecutor 1 
Age of 21, of Marriage, without ſaying when #9 
he paid, and the had died before, tis a lapſed Le. 
acy 4 ſo tis if the Deviſe had been of « bum of 
Loney, when ſhe comes of Age or be married, and 
ſhe 93 Deviſu of Lond of 
6.) Concerning Deviſes for Fynn 
5 the Reader may obſerve the Caſes following: 
Ihe Teſtator deviſed his Lands to his Exe» Cordely 
cutors for the Payment of his Debts, and until they ©, 8 
ſhould be paid, Remainder over y adjudged, that rg g 
the Executors had no Eſtate for Life, but only 4 315. 
Chatte! Intereft determinable upon the Payment of 
the Debts. 
My Lord Cole cites this Judgment in Matthew 
Manning's Caſe, and tells us, he was of Council 
with the Executors, and that if it had been con- 
ſtrued to be dn Eſtate for their Lives, then it 


8 05 50. 


would have determined upon their Deaths, which 


might happen before the Debts were paid and 
by Conſequence they might never be paid, be- 
tauſe in ſuch Caſe the Eſtate would not go to 
their Executors ; but if it was a Chattel Intereſt; 
then it would be Aſſets, and remain to their Exe- 
cutors, and the Debts would be all paid, which 
was the Intention of the Teſtator z but he agreed; 
if ſuch Eſtate had been by Grant, or by any 
r at Common Law, it had been fof 
ife. | 
If the Teſtator deviſes his Land for Payment of Feltham 
his Debts, and makes an Executor, and dies, leays verſw 
ing Aſſets, no Part of the perſonal Eſtate ſhall be — 
applied to pay his Debts, becauſe he made a Pro- IR 
viſion for it ont of his Lands, which ſhews he in- | 
tended his al Eftate for his Executor , but 
if & Man by any other Conveyance _— 
| La 


56 


* | | | 5 
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Lande for Payment of bis Debts, and then dies In 


| teffate;” leaving perſonal Aſſets, that ſhall be 


ww. 
Brown, © 
| Moor 748. 


Welcden 
verſus 

El kin ton, 
Plow. 
Com, 517. 


eharged in the Hands of an Adminiſtrator for the 
Tay ment therecf; and this for the Benefit of the 
Heir, becauſe it doth not appear that he intended 
any Thing for his Adminiſtrator. 

7.) As to Deviſes'for Term of Tears, it being a 
Cbattel, I ſhall only mention a few Caſes of that Nas 
+ in this Place, referring the reſt to its proper 

ae, | | | 


In Chancery the Caſe was, The Father had iſſue 
dne Son and two Daughters, and being poſleſled 


of a Leaſe for Tears, he deviſed it to his Son, and 
if he died, then to his Daughters, and if they die, 


then to his Wife, and made his Son ſole Executor, 


and died; the Son entered, and died Inteſtate, 
and his Widow took out Adminiſtration, and ſold 
the Term for a valuable Conſideration; it was 
decreed that her Sale was good 14 of 

J. Leſſee for Years deviſed, That his Wife 
ſhould have the Lands for ſo many Tears as ſhe 
ſhould live, and after ber Deceaſe the Reſidue to bis 
Son, and bis An, and he made his Wife Execu- 
trix, and died; ſhe proved the Will, and entered 
and agreed to the Legacy, and then the Son died, 
ſhe afterwards ſold the Term, and died; adjudp: 
ed, That the Adminiſtrator of the Son ſhall have 
the Reſidue of the Term, and not the Purchaſer, 
becauſe the whole Intereſt thereof was not abſo- 
lutely given to the Wife, but only conditionally, 
viz. for ſo many Tears as ſhe ſhould live; that is, 
That ſhe ſhould have the Eftate ſo long; ſo that 


when ſhe dies her Intereſt is determined, there- 


fore the Deviſe to the Son ſhall be expounded- to 

de the Deviſe to the Wife, that both may 
ſtand, for there is no expreſs Deviſe: to her for 
Life, if it had been ſo, then ſhe would be enti- 
tled to the whole Term, becauſe an Eſtate for Life 


being 


I © ww» A, od 
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his Bill will be diſiniſſed. | 
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being a Freehold, is more valuable in Judgment | 
of Law than an Eſtate for Years ; but ſhe having 
no expreſy'Eftate for Lite deviſed; the Words,viz. 
after. ber Deceaſe the Reſidue to her 8on, do not 
give her an Eſtate tor Life by Implication. 
And as a Term for Years will paſs by a Deviſe portman 


of all bis Goods, ſo if the Legatee ſues to have the verſin | 
erm, he muſt make the Executor a Party, or Wu 


The Wife being with Child, her Huſband de- v 
viſed all his perſonal Eſtate to be laid out in Blagrave, 
Lands, and if ſhe had a Son, to be ſettled on 5 
him, and if ſhe had a Daughter, then ſhe to ge bord 
have 3000 l. paid at the Day of her Marriage, and of Goods, 
that her Mother ſhould have 80 l. per Annum, 

Part of the Intereſt of the ſaid zoco ! for the 
Education of ſuch Daughter. The Teſtator died, 
and afterwards the Wife was delivered of a Daugh- 
ter. The Queſtion was, Whether ſhe ſhould 
have the remaining Intereſt of the 30001. which 
was not diſpoſed by the Will, or whether it ſhould 
go to the Executor of the Huſband ? It was inſiſt- 
ed for him, That the Father intended no more 
than 30001, for his Daughter, and that by ap- 


inting 801, yearly out of the Intereſt for her 
Education, he had excluded her from the reſt; 
but it was decreed, That where a Sum of Money 
is given to be paid at a particular Time to a 
Child, ſuch Child ſhall have the whole Intereſt 
of it to that Time, rather than any Part of it 
ſhall go to the Executor; that this is very clear, 


. where no Maintenance is provided for the Child 


till that Time; and even in this Caſe, where a 
Maintenance was appointed, the Court decreed, 
That the Executor ſhould accompt to the Daugh-/ ent. 346 
ter for —— og. 

Upon the Pleadings in Equity the Caſe was, 
Sir William Blois had Iſſue a Son and two . 
UMA 7 
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* the firſt Venter, and a Daughter by the ſecond 
| | —.—.— Fane; and upon bee ſecond. 


Marriage 
Wake for Life, and after her Deceaſe, in Caſe he 
had but one Daughter, and no more, then to raiſe 
3000 for ſuch Daughter, to be paid at her Day 
of Marriage, fo as ſhe married after ſixteen; af. 
tarwarlls he deviſed:the Reverfiow of thoſe. Lands ta 
other Perſons, and directed, that after his Son 
Mall raiſe oo l. for his three Daughters, then 
he to have the Lands. The Queſtion was, that 
ſince Jaut had 3000 l. by the Settlement, and 
there being 9000 l. appointed for the three Daugh 
ters by the Will, Whether ſhe ſhould take a dou- 
ble Portion, one by the Settlement, and another 


NY 2 Will? And the Lord Keeper Finch decreed, 


Will was only an accumulative Security for 
Blois ve. the 3000. given by the Settlement, and that 
ſus Blois upon Payment of 9000 l. the Plaintiff ſhould 
ent. 34) have the Lands. | | 


Decreed, that where Lands are deviſed for Pay- 


ment of Debts and Legacies, and the Reſidue: of 
any perſonal Eftate is given to an Executor after 
Debts and Legacies paid, in ſuch Caſe the perſo- 
nal Eſtate ſhall; in the firſt Place, be applied to 


the Payment of the Debts and Legacies as far as 


it will go, and that the Lands ſhall not be charg- 
ed any farther than to make up what the perſo- 
e nal Eſtate falls ſhort. | 1] . 
The Father deviſed 250 to his Son, and made 
his Wife Executrix, and died; the Widow mar- 


ried again, and then the Son exhibited a Bill in 


Equity againſt the Huſhand' and Wife, to have 
this Money-Legacy of 250l. The Defendants 
in their Anſwer pray an Allowance for the Mai- 
tenance and Education of the Son; but the Court 
would not allow that the Sum ſhould: be dimi- 
niſhed, becauſe by the Law the Mother ought to 
Cs 5 maintain 


,/ he ſettled Lands in Jointure to his 
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 Chattels Deviſe. 
maintain her Child, but a Sum of Money for 
binding him Apprentice, and paid by the Mo- 
ther, {hall be allowed to her in Diſcount, © 
The Father having three Daughters, Mary 


who was unmarried, and Martha and Eli 
both married, deviſed 400 l. to Martha, her H 


band giving Bond to his Executors, upon Pay- 


ment thereof, to purchaſe Lands of that Value, 


and ſettle it on her, and the Heirs of her Body; 


and deviſed the Reſidue of his perſonal Eſtate to 
purchaſe Lands of the like Value, to be ſettled 
on the Heirs of the reſpe&ive Bodies of his ſaid 
three Daughters, or otherwiſe, Mary the unmar» 
ried Daughter, and the two Huſbands of his mar- 


_ ried Daughters, ſhall give Bond for ſo much Money 


as they ſhall reſpe&ively receive of tbe reſiduary Pars 
of bis Eſtate, to be divided into three Parts, and to 
ſettle the ſame upon the Child or Children of 
their Wifes, c. Afterwards Martha died within 


fix Months after her Father, leaving Iflue one 

You hter, who died within four Months after her 

Mother. Then the Father of the Child, and 
Huſband of Martha, took out Adminiſtration both to 


bis Wife and Daughter, and exhibited his Bill in 
Equity, to have the 460 and likewiſe a third Part 
of the Reſidue of the perſonal Eftate of the Teftator, 
which amounted to 5004. The Chancellor Fi 
decreed the Payment of the 4gool. with Intereſt 
from the Time of the exhibiting the Bill; but as 
to the 700 l. it was diſmiſſed, becauſe the Right 
to it was not veſted in the Child, till the Executors 
bad made an Election, either to purchaſe Lands and 
ſettle them as directed by the Will, or to pay the Mo- 
ney to the Daughters and their Huſbands, that they 
might purchaſe Lands, and ſettle them to the 


fach Election made, then, by ——ů — 
could veſt in the Father as * 
A 55 1 5 


ſame Uſe ; and if nothing veſted in the Child till 


159 


2Vent.353 


other Perſons, and directed, that after his Son 


Chattels Deviſe. 
by" the firſt Venter, and a Dangbter by the ſecond 


Venter named Jane; and upon his ſaid ſecond. 
Marriage, be ſettled Lands in Jointure to his 


Wake for Life, and after her Deceaſe, in Caſe he 
had but one Daughter, and no more, then to raiſe 
3000 for ſuch Daughter, to be paid at her Day 
of Marriage, fo as ſhe married after ſixteen; af. 
ſe Lands to 


v 


ſhall raiſe 9000 l. for his three Daughters, then 


he to have the Lands. The Queſtion. was, that 


ſince Jaxe had :30001. by the Settlement, and 
there being 9000 l. appointed for the three Daugh - 
ters by the Will, Whether ſhe ſhould take a dou · 


Blois ver- 
ſus Blois 
a vent. 347 


ble Portion, one by the Settlement, and another 


by the Will? And the Lord Keeper Finch decreed, 
the Will was only an accumulative Security for 
the 3000. given by the Settlement, and that 
upon Payment of 9000 l. the Plaintiff ſhould 
have the Lands. | | 


Decreed, that where Lands are deviſed for Pay- | 


ment of Debts and Legacies, and the Reſidue: of 


2Vent.249 


any perſonal Eſtate is given to an Executor after 
Debts and Legacies paid, in ſuch Caſe the perſo- 
nal Eſtate ſhall; in the firſt Place, be applied to 
the Payment of the Debts and Legacies as far as 
it will go, and that the Lands ſhall not be charg- 


ed any farther than to make up what the perſo- 


nal Eſtate falls ſhort. . : 
The Father deviſed 250 to his Son, and made 
his Wife Executrix, and died; the Widow mar- 


ried again, and then the Son exhibited a Bill in 


Equity againſt the Huſband and Wife, to have 


gi this Money-Legacy of 2501. The Defendants 
in their Anſwer pray an Allowance for tbe Mau- 


tenance and Education of the Son; but the Court 
would not allow that the Sum ſhould: be dimi- 


niſhed, becauſe by the Law the Mother ought to 


maintain 
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 Chattels. Deviſe. 


maintain her Child, but a Sum of Money for 
binding him Apprentice, and paid by the Mo- 
ther, {hall be allowed to her in Diſcount. | 


159 
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The Father having three Daughters, Mary 


who was unmarried, and Martha and 
both married, deviſed 400 l. to Martha, her H 


band giving Bond to his Erecutom, upon Nr: 


ment thereof, to purchaſe Lands of that Value, 


and ſettle it on her, and the Heirs of her Body; 


and deviſed the Reſidue of his perſonal Eſtate to 
purchaſe Lands of the like Value, to be ſettled 
on the Heirs of the reſpective Bodies of his ſaid 
three Daughters, or otherwiſe, Mary the unmar- 
ried Daughter, and the two Huſbands. of his mar- 


_ ried Daughters, ſhall give Bond for ſo much Money 


as they Hall reſpectively receive of tbe reſiduary Pars 
of bis Eſtate, to be divided into three Parts, and to 
ſettle the ſame upon the Child or Children of 
their Wifes, c. Afterwards Martha died within 


ſix Months after her Father, leaving Iflue one 


oa hter, who died within four Months after her 
Mot 


© er. Then the Father of the Child, and 
Huſband of Martha, took out Adminiſtration both to 


bis Wife and Daughter, and exhibited his Bill in 
Equity, to have the 4eO l. and likewiſe a third Part 
of the Reſidue of the perſonal Eftate of the Teftator, 
which amounted to 5001. The Chancellor Finch 
decreed the Payment of the 4ool. with Intereff 
from the Time of the'exhibiting the Bill; but as 
to the 700 l. it was diſmiſſed, becauſe the Right 
to it was not veſted in the Child, till the Executor 
bad made an Election, either to purchaſe Lands and 
ſettle them as directed by the Will, or to pay the Mo- 
ney to the Daughters and their Huſbands, that they 
might purchaſe Lands, and ſettle them to the 


ſame Uſe ; and if nothing veſted in the Child till 


fach Election made, then, by C 
could veſt in the Father as * 


160. Choſe in Action. 
Child; tho' it was inſiſted for him, that he might 
baue given his Bond for the third Part of the 
| Reſiduum as directed by the Will, and fo to ſe: 
cure it for the Child, which is very true; but 
Collettver- Vet in ſuch Caſe it would not have come to him 


ſus Collett, as Adminiſtrator, becauſe it ought to be laid out 
ent. 356 in Lands, and ſettled as the Will directs. 


Choſe in Action. 


| 
Tu is 2 Thing ircorporeal, and only a 
1 Right which a Man hath to a Debt or Du- f 
ty; as to a Debt on a Bond, Damages on a Co- ( 
venant, &c. and becauſe it hath no real Exi- f 
ſtence, it can never be ſaid to be in the Poſſeſlion c 
of the Party, till actually recovered by a Suit or 
otherwiſe, and therefore tis not deviſeable till in \ 
his Poſſeſſion. 5 19%} t 
And as to this there is a remarkable Caſe, . 
'Phefant An Orphan, whoſe Portion was in the Court of 
perſts Orphans, married, and her Huſband deviſed the 
ane 240 Money to her, provided ſhe did not claim Dower, 
and dies before the came to the Age of 21 Years. 
It was inſiſted in the Court of Chancery, That 
this Money was deviſeable as a Chattel-Perfonal 
actually veſted in the Huſband by the Inter-mar- 
riage, and that the Court of Orphans had only 
Cuſtodiam, with which the Chamberlain of Lon 
don was entruſted, and that his Poſſeſſion ſhall be 
taken to be the Poſſeſſion of the Huſband ; for tis 
not Debitum to the Chamberlain, and to be redu- 
ced into Property by an Action brought againſt 
him, but tis only Depofitum. © 
But it was adjudged, That ſince by the Cu- 
ſtom the Money is to be recovered, when the Or- 
phan comes of full Age, or is married, tis a Choſe 
in Action, and Debt lies for it; tis true, tis uſu- 
al for the common Serjeant to treat tipon the 
4 2147508 Þ | | | Mattiage; 
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Codicil 161 
rriage, and: 1 * Security, for. the han, 
— tis ſtill a * in W not e 


to be devi 9 175 ö Daz 


1 * 1 
| Git T Ya 
"BIS; is 2 1 Schedule ! in Vice geen. to 2 - 
Will, either adding, or 3 5 al Gies a 
or . 4 it in whole or in Part The 
nal whereof was meerly Occaſional, pa 
were ſo many Pe meryS uired to a ug, 1% 
the Civil Law, tha N Men had not 
Opportunity to poker th nM Wills, and. therefore 
this Method was introduced to fulfil the Intenti- 
on of the Teſtator. 
— from a Will, pens) it ma ray be made 
without appointing an Exec is eſlen- 
tial to a 1 the Perſon 155 V ſed. 
It differs from it likewiſe in N Reſpects, 
viz, there can be but one Will, Man may 
have many Codicils, and the 1 ng net re. 
yoke the former, or make them void, if tis 8575 
directly contrary; and if there are two Codicils, 
and it doth not appear which was firſt made, 
and the ſame Thing is deviſed to, two Pe ons, 
tis not a void Legacy by the Civil Law, RH | 
. to e divided between an. 1 


14 * en . 

c Rrccuturi 1:23 enen 2 XS. 5 

* 1 1 p 

See Pleas by Executors. See Bonis Propriis. . 


OINT ere rern the perſon ofthe fo wes - 


Teſtator, and therefore are. efteemed by the aaa. 
Law but as a ſingle Perſon ; for Acts done by one 
of them 0 75 relate either to the Delivery 
Gift, Sale, P ayment, Poſſeſſion, or Releaſe of 
any 'of the Teftator's 753 axe accounted he 
8 


Co-Executors. 
Ads of all of them, notwithſtanding thoy have 

a joint and entire Authority over the who 
And becauſe they are but as one ſingle Perſon 
in Law, therefore one cannot ſue the other for 
any Thing relating to the Teſtator's Will, or to 
that Power or Intereſt which he hath as Co-Exe- 
Poſtear6g. Cutor, except where one is made refiduary Legatee, 
| as well as Executor; for in ſuch Caſe, that Exe- 
cutor may maintain an Action of Treſpaſs a 
gainſt his Companion, for ng or detaining 

the Remainder of the Goods from him. 
The ſeveral Cafes which relate to Co Exeeu. 

tors, may be thus divided: | | 


| fl I ) How they muſt join in an Ation 55 

| int /F. 

© (2.) How they muſt be joined, being endants. 
{TICS II Laer Severance. 57 

(to 7 7 I here the Act of one ſhall be good alone. 

I'S bere Ft. oY 

""(6.) Where the Death of one ſhall abate the Aion, 
(.) The Prwer of one OO Merten + ork 
f the other who refuſeth. | 


0 Feb, Becauſe they all n 15 one Per: 
ſon, viz.) the Teſtator, therefore they muſt join 
in any Suits brought to recover his Eſtate, ſo is 

ba. Abr. the Tear. Book, 1 H. 5. 6. (viz. they muſt all 
#5. ; be named, as well thoſe who * proved the Will, 
» 10 . as thoſe who reſuſed; but if they are Defendants, 
| in ſach Caſe thoſe only are to be named who 

.» proved the Will. 

But tis rio good Plea for an Executor Defen- 
dant to ſay, That there is another Executor not 
pamed, and yet living, without ſetting forth 
that he adminiſtred; but where an Fxecutor is 
Plaintiff, tis a good Plea, without alledging that 


the Fxccutor adwiniftred z for * one of = 
ot 


"who adminiſters: And the Reaſon why it muſt 


or that he never adminiſtred as Executor, yet 
that will not be ſufficient, becauſe he may admi- 
niſter when he will. * $4 +4 © 
I One Executor had the Poſſeſſion bf the Teſta. 2215-5 


«14 


Co · Executor. 
foth adminiſter, the Action muſt be brought in 
the Name of all; but where they are Defendants, 
the Action may be brought in the Name of him 


be brought in the Names of all, is, becauſe on 
producing the Will, it will appear that they are 
all Execyitors; and therefore, if the Defendant 
ſhould plead that there is another Executor not 
hamed, and the Plaintiff ſhould reply that juch 
Executor was diſcharged of the Adminiſtration, 


*roti:6.21 


| 2 ” 2386.33; 
tors Goods. which were taken from him; yet 3704.37 


both muſt join in the Action of Trefpaſs, be- 4: Ed. 3. 
cauſe the Poſſeſſion of one is the Poſlefſion of F. „ 
both, and therefore if one ſnould bring the Acti- 1 * 
on, and the other ſhould releaſe it, ſuch Releaſe x3. 14 
would be good. | 14186 fl. 5. 4. 
+ Two are made Exetutots, Proviſd, that dne | 3 * 


ſhall not adtminiſter, yet the Adtion may be 1c, , 
brought in the Name of both. 10 n 7 


** The Mother and her Son, an Infant, were 3. B. 


made Executors, and Adminiſtration was granted ## Smith 


to her during the Minority of her Son; ſhe mar- dan 


' ried again, and then her Huſband and ſhe joined vel x; 

in Ackion of Debt 28 Executrix ; but becauſe the 1 Biowdl 
Infant was not named, it was held wrong in a . 

Plea in Abatement, and upon a Dembrrer to that 


Plea; but if it had been ſet forth ſpetially in 


the Declaration that there was another Executor 
under Age, tho' not joined in the Action, 11 
might have been otherwiſe. | 


But in another Caſe, where the Teſtatdr'thads coiled 
two Executors, one of Age, and the other wider 8 
riguty 


. Age, one of them proved the Will, and Admi- 180%, 
niſtration was granted * oy during the Minority jones 15 


Jones 119. 


. 
. 


: * i \ * | 
164 1 co-Rxecuto p. | 
*.* other, es in the Caſe laſt mentioned, and 
brought the Action alone: it was adjudged 
god, and that there wus the like Judgment in 
 Seltivn Aatton and Markall's Caſey but it bath the Exe- 
 - "oy cutors had been of full 4 und one had proved 
* the Will and brought the Action, it had been 
manght without juining the other; for tho' he re- 
ſe, he is ſtill, an Executor, and may adminiſter 
when he will, therefore he muſt be named, or 
the Action will abate, 1 
But it the 'Teſtator makes two Executors, and 
if they refuſe, then R and V. (hall be his Exe- 
anon thoſe who are firſt named do actually re- 
| they ſhall not be joined with the other in 
. an Aion 17 5 tis evident the Teſtator did 
not intend all four to be his Executors, but two 
only, and that conditionally, if the two other 
ſhould refuſl e | p 
(2.) They mnt be joined in Action being Defen- 
dontey as for Inſtance ; Debt was brought againſt 
two Executors on k Bond of the Teſtator, one of 
them pleaded plene 2 und the other 
Mig eft fakum, and adjudged a good Plea, 7 Ed, 4. 8. 
—_ . 4. 1 3. | . : 
tyH.6. C Debr againſt one as Executdy, and againſt the 
| TO other wy HA of an Executoy z it Way objected, 
That the Action ought to be brought againſt the 
Survivor alone but adjudged, That it lies againſt 
both; for the Executor who was dead, might have 
the Poſſeſſion. of the Goods whilſt living, and if 
the Action ſhould be brought againſt the Survi- 
vor alone, he might plead pleue adminiſfravit, which 
would be a good Plea, 613 
But about 24 Years afterwards, the contrary 
Judgment was bt in a like Caſe; and theRea- 
on was, becauſe the Plaintiff might have brought 
bis Aftion whilſt the other was living, and t 
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Co- Executori. 165 


it was either his Folly or Negligence to omit 
and theretore the Action would not lie againſt th 
Executor of the dead Executor quod ne.. 
The like Judgment was given many Years 
afterwards; J. The Teſtator made two FExecu- 
tory, who proved the Will, 2nd one of them died, 
and then an Action was brought againſt the Says 
vor, and the Executor of the other, and for that 
Cauſe it way abated, and wdjudged, That it ought 
to be brought againſt the Fw ur alone, | 
Debt againſt one Executor, who pleaded that swallow 
R. H. was made Executor with him, and was.not Yr/w 
named in the Writ z but he did not aver that N., A, gr. 
had admini/fred, and therefore "pp Demurrer to 181d, 244, 
this Plea it was held naught or though where vat 
an Executor is. Plaintiff, the Defendant may. 01084 n 
there was a Co-Executor with the Plaintift nat 
named, e, without ſetting forth that he adm. 
e, becauſe tis not properly in his Knowledge; 
yet when an Executor is Deſendant, he cangot 
plead it, without avering that the Co. Executor 
adminiſfired, becauſe tis a Thing within his Know- 


ledge, y, 

Two Executors, one of them made his Will, Ouillem 
and died, then the other Executor died Inteſtate; i, 
a Legatee ſued the Executor of him who firſt lied n 
in the Spiritual Court, who pleaded this Matter, 
and the Plea was refuſed by that Court, and no 
Prohibition was granted, for the ſurviving Exo 
cutor is entitled to the whole Eſtate of the Teſta» 


41 õ,ẽjά 199 


| tor by our Law, as ma be ſeen in the Caſes be · j 


fore mentioned; and therefore by that Law the 
Action might be brought againſt him alone, with- 
out joining the Executor or Adminiſtrator of the 
dead Executor, yet it may be otherwiſe by their 
Law, for the Executor of him who died 
might have all the Hoods in his Poſſeſſion, or by 
TT ES Br ng Mm 


16s  &Co-Bxeemors,” © 

might be Zxecutor de ſon Tort, and the Matter is 
purely teſtamentary and triable there. | 
Dns Three were bound in a Bond jointly, and an 


4 ad, Action of Debt was brought againſt the Executor 
1 2 of ane of them without thewing the other were 
dead; and upon Demurrer, the Queſt ion was, 
hether the Defendant ought to have pleaded 
t the other were living : "Tis clear, if he had 
been Plaintiff, he muſt have ſet forth that the. 
Were dead, to entitle him to the Action again 
he Survivor. N 
Io Executors cannot plead diſtin& Pleas, be- 
..*,,- 1. enuſe they repreſent but one Perſon, who could 
hape but one Plea if he was living. 
vgH.6.31, Debt againſt an Executor, tis no good Plea for 
bat. '9 him to ſay, that there is another Executor not 
3386. 35, ated, and yet living. without ſetting forth that 
he pig * but where an Executor is Plain- 
tiff, the Defendant may plead, that there is ano- 
35H 6:35: ther Executor living not named, without alledging 
that he adminiſtred; for if one of them admi- 
niſters, the Action muſt be brought in the Name 
galls but ous hy wy 25 mo 
Action ma rought again only who 
4 | adminiſtred : a | a 7 
See Pleas by Executors, | 
(30 A. to Summons and Severance, ſuce Co- 
Executors muſt all join and be joined in Ations for 
the Reaſons before mentioned, therefore tis neceſſary, 
where [ome would ſue and others refuſe, that thoſe v 
Jo re fuſe Hould be ſummoned and ſevered from the 
then ſue without them. 


Pris . There were {ix Executors named in the Writ, 
— and three of them refuſed to proſecute, where- 
d 5 


Cro. Car, upon being ſummoned and ſevered, the other 
420. Qhree declared on a Bond of the Teſtator, and 
2 Roll, wpon non eff faFum had a Verdict and Judgment 
Abr. 98. the Defendant brought a Writ of Error, and it 


: was 
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Co- Executors. 


aſſigned for Error, That they being always 
ecutors, notwithſtanding the Summons and 
Severance, they ought to be named in the Judg- 
ment; but adjudged, That the judgment ſhall 
for thoſe only who proſecuted, becauſe it may 
happen that the Executors who were ſevered did 


not prove the Teſtament, and never will; and 
tho tis true that they ſtill continue Executors, 


yet by the Summons and Severance they are out 
of Court as to this Action. 

But ſometimes the Plaintiffs have been miſta- 
ken in the Summons and Severance, (vis) by 


tg, brought an Action of Trover as Executors 
ninſ the Defendant for a Bond, and declared 
that it was loſt in the Life-time of the Teſtator, 


ringing it where it will not lie; as for Inſtance, Works 


Lovell, 


Hard. 31). 


but hg al the Converſion in their own Time, two 


of the 
entered againſt them; then the Defendant plead- 
ed not guilty, and it was found againſt him, and 
Damages to 300 l. but upon a Motion in Arreſt of 


aintiffs were ſevered, and a Non prof 


Judgment, it was ſet aſide, for Summons and Se- 


verance would not lie in this Caſe, becauſe the 
Converfion (which was the material Thing) was 
laid in the Time of all the Executors ; ſo that the 
Action was grounded upon the Poſſeſſion of all of 
them, in which Caſe Summons and Severance 


would nat lie, and conſequently the Nonſbit of 


the other two was a Nonſuit of all, and if fo, all 


the Proceedings afterwards were void, 


(4,) Where the AT of one ſhall be good again the 


other, or charge the re | 
Co- Executors being but as one Perſon, as be- 


fore is mentioned, therefore the Law doth eſteem 


moſt Acts done by or to any of them, to be t 


Acts of all of them; tis for this Reaſon that the 


Poſſeſſion. of one is accounted the Poſſifſion of 
all, as in the very ou laſt mentioned, that the 


4 Payment 


” * =- 
< ae 
4 


Ker | , * ” 4 
Co-BXetutorsid 


is 


15 Goods 4 by 5 of them, is the Sale of Gift of 


ge them 120 19 905 a Releaſe of one is 4 


eleaſe By all; but 
udgment, for afterwards tis too late, becauſe 
h tranſit in rem judicatam. . 

* Pannel Two had a Leaſe for Years as Executors, one 
verſus of them ſelleth the Term, - and the Sale was ad- 
Elin 5 Gro. judged good; for each of them had an entire 
1 Ren“ Powe toxliſpoſe the whole, both” of them being 
Abr. 92. oſſe ed of it in Right of 'the Teſtator, and for 
Moor 3c. this Reaſon one of 5 40 cannot aſſigu the Term 


| are " EY other, neat y he was poſleſfed of the whole 


| * 4854 * 4 one Eiecutor ſhatl be barted by the Ac 
. See quittance of—his Companion, betauſe each hath 
Cafe. bn the whole, they being bnt as one Executor to'the 
Eliz. 471. 9 9 , the Law 1s the ſame if one F confeſs 
7 lore th ah. for that Daly bind the other for Þ 
eo mu a5 he hach in his Hands. 
Brown). +} Iwo Executors, one of them had a Bond by 
235 Fe F ich R. B. was bound to their Teſtator, and 
| S. P. that Executor who had the Bond, ave it to ano- 
I Klik thr in Satisfaction of his own De „and died; 
© Nicholfon the ſurviving Falch brought an Action of De- 

d, and it was argued, That tho' one Executor 
* may give a Thing which he had in Poſſeſſion, or 
r. 46. 

May releaſe a Debt, and it ſhall bind the Survl 


ws ecauſe theſe are Things execnted, and no- 


ing remains for the other, yet by the Delivery 
Bond, the Debt itſelf (which is a Thing in 
ian) remains, and by Conſequence there is k 
demedy for the Deed, eſpecially ſinoe it was 
wen up to a Stranger, and not to the Debtor 
el but it Was, adjudged that the Action 
dd not lie; for tis agreed, Mus ds Ee 


N of 1 Debis by ot t6 cite # e 


Cro. Eliz. | oh againſt, him Who had the Poſſeſſion of the 


might 


SSG 


= Co Executors, 
[hive-releaſed the Debt, and if ſo, 
ay viſpoſs4he oy Deed by which: the _ 


he 


My Lord Rolls in reporting this Caſs, tells us a a 
| That by the Delivery of the Bond, the Debt did 
not paſs, but the Paper, and therefore this Action 
would not lie; which is ſo thin a Realdn;| that it 
deſerves no Anſwer... 
(5.) But in om Gaſes the AB of ove lll bi 
0r-be good againſt the 

. Three Bxetutots,. one of them waſtes the Hagthorn 
Gods td a great Value, and died, an Action — — 
1 was brought againſt the Survivors, who Cro. Eliz. 

lene adminiſtraverunt, and the Jury found 38. 

Nene wr dead Co- Executor had waſted the Goods, 
and that the Defendants had Goods of the Teſt - 
tor to the Value only of 16 J. and | 
That 2 ſnhall be charged with that and no 
more; for one Executor ſhall not anſwer the 
Waſte done by his Companion, and that the AR 
of one ſhall charge the other no fartHer than ron 
what he actually hath of the Teſtators, but not 2 * 
de Bonis Proprus. 

One cannot compel his Companion toazcodipt; 1 Sid. 357 * 
this was HL. Aa s Opinion, and the 
Reaſon may be, beca both ate poſſeſſed of the 

whole Eſtate; but Mr. Side fin, who reports the 
Caſe, hut a Quare to it, and compates it to tzge 
Cafe of Jointenants,' where one uy compel te 
other to accompt in Chancery; but the Caſes are 
not parallel; tho the ſurviving'Jeinte- _. - 
vant is entitled to the whole, yet, whilſt they | 
are living, each of them is entitled to a-Moiety, 
and for that Reaſon he may compel his Compa- 
nion to aceompt ; but Co-Executors, whilſt living, 
are not entitled to Moieties, but to the whole, 


\ | A ASS EE). ing — _ 


 2& 
„ 


unleſs they are made refiduary Legatees, and in AnearGa; 


ſuch Caſe, if one dies Inteſtate, his Adminiſtra- 
tor 


* 5 & & x .£ e e Sh 


170 Co-Executors: ft 
tor ſhall have a Moiety:of the Surplus aſter De 
Cox ver» and Legacies paid, becauſe the Teſtator On 


fm Quan 0 ** an equal Share, and that Intention ma 
: vorſhip 


f wy of th Ce Feeuor Jud ie 
bt oa eff Plaintiffs, it ſhall abate, 
11 or bis Non- appear 


. ance on a ths Jams if one die 
ver they are Ae | 
* 1 There is an old Year-Book which makes 


ſome Difference i in this Matter as to the Actions 
— ſor if tis in Detinue againſt twa, the 
— of one ſhall avate the Writ, but Not in 


. „ op I'S Power of of one who bath proved the 

and of the reſt who refuſe, it hath 1 
been held, That if he who proved the Will had 
made his Executor, and died, ſuch Executor was 
become the ſole Executor 'of the firſt Teſtator, 
for the Power of the other Co-Executors was de- 
.-..- termin'd by the Death of their Companion; but 
4 255 5 been otherwiſe if they had all proved 

1 
6 x7 8 who reports this Caſe, puts a 
ere to it;; for it ſeems the Law was not clear 
in this Point at that Time, and it * ſinge been 
reſolved to the contrary. 

' Pawlett - . Several Executors were made, one of them tt 
proved the Will, and the reſt refuſed, he who te 
Hardres Prove it died Inteſtate, and morn Perſon — hi 
121. out Adminiſtration, which was adjudged wron 0 
for the proving the Will by one — e them all 20 
Executors, and that no other Perſon can admi- ＋ 
1 niſter 3 = 2 fuſed becauſe it ws not ac 
appear that thaſe who re n dad. there f 
fore the Bill was diſiſſed oh 


Dyer 16. 


| * 0k vi 


. , 00 al, 2 
Ce. B xorg, 171 
"And that they are all Execiſtors notwithſtand- 
ing their Refuſal, appears by Henſlow's Caſe, (vin,) Henſlow's 
Debr was brought againſt Co-Executors, one of _ 
them refuſed before the Ordinary, and the reſt?- 3 
proved the Will; he who retuſed may adminiſter 
when he will, and therefore they who proved it 
onght to name him in every Action; but if they 
all refuſe, and the Ordinary commit Adminiſtra- 
tion to another, then tis too late, for in ſuch 
Caſe they cannot prove the Will afterwards. 
Robert made his Brother William h xecutor, and 
died ; afterwards Villiam made his Wife Lucy and 
one Todd, joint Executors, and died; Lucy alone 
ved the Will, and ſhe made two Executors, and 
ied; then Todd rencuncel the Executorſhip to 
William, and thereupon Adminiſtration of the 
Goods of Robert the firſt Teſtator was granted to 
the Defendant , but the Executors of Lucy inſiſt- 
ing that it ought to he granted to them, it was 
decreed by the Delegates, That Todd being joint 
Executor with Lucy, and ſurviving her, the file 
Right to the Exccutorſhip of their Teſtator Wil 
liam did ſurvive to him, tho' he never acted as 
Executor; that this Right could not be diveſt 
but by an actual Renunciation, and then, 8 
not before both their Teftator William, and alſo 
Robert his Teſtator are dead Inteſtate; and if ſo, 
then the Ordinary might grant Adminiſtration 
to the Defendant: And the Common Lawyers 
held, that if one Executor renounces before the 
Ordinary, and the other proves the Will, yet 
at Common Law, he who renounces may at any 
Time come in and adminifter; and tho' he never 
acted whilſt his Companion was living, yet after 
bis Death, he ſhall be preferr'd before any other ou 
rg T his Co- I xerntor ;; but the Ci- reſts 
vilians, That a Renunciation is peremptory by £94 Petre. 
the Civil Law, * 2 5 Y 1841k.30 
| Decreed 
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Commiſſary. + 


Dems Lord Chancellor Marceuyt, that 
4... Where by. are Co-Executors ay 155 may 


— 


* $ 3 * 1 \ 


Chueeb [ll 
ve i 


N . « Diſtharge, and the joinin 


* th other 
the. N 1 not hy but ow, if they 
n in the Receipt, and one alone receives tha 
ney, each who joins ix liable to the whole as 
to Creditors, who, are.to have the utmoſt Beneſit 
the Law but not as to Legatees, or as to 
thoſe who claim any Diſtribution who 9 no 
other Narr but in Equity 10 as to th ve * 
and to be comer, t, (6) te who 
Qually he Money and ** ought 0 
per regarded A Con x; as to charge Him 
k {not the Ghar, who never received ay Part 
; t, nor the pin ng in the Receipt which is on- 
atter ( 


A ee | 
Hi E is calle by the Lancaiſe Sal for 


e exerciſes Spiritual [uri icli 
in ol 144 of the Dioceſe which are farthe 
diſtant from the Cathedral, and from whence the 
Chancellor, cannot call the People to his Conſiſto- 
ry Court there, without great Trouble. 

But he is to ſupply the Juriſdiction of the Bi 
ſhop ly tholk remote Places of his Dioceſe which 
are only pectiliar to him, and not ſubjeck to the 
ſi of the Archdeacenz for where they 
ave a Juriſdiction either by Preſcription or Com. 


ition within their Archdeaconries, as in moſt 
laces they have, it may be inconvenient for the 
Riſhop to appoint a Commiſlary there, eſpecially 
ſince has takes Reſtitution Money yearly of his 
Archdeacons pro exteriore juriſdictione, See more 


under this Title in the Rights f the Clergy, 


Comporndivg 


| Compos mentis vel non. 175 


6 1 . 
11 J «if {1 mr ; ak 18; 


Compown ding Dehn. vj % . 


HE Law will net ſuuffer an Breet or Ad. 
1 miniſtrator to compound the Debte of the 
Teſtator to the Diſadvantage of any of Hie Cre. 
alters or others. rar I een ae & 
And if he is iydebted to one in 461, And to 39 N 8. 
another in 461, and dies, leaving not ſufflelenk to | 
pay more than the 4% f. and the Adminiſtrator 5 
agrees With the 461, Creditor to pay him 16. 
inſtead of the whole Debt, and having paid im 
that 161, took an Acquittance for the while 40 ]. 
yet that was not ſufficient to bar the 46], Credi- 
tor, infbimuch that the remaining 161, was held 
to be Aﬀets in his Hands, Wien- bl 1 
8 where Debt was brought againſt an Admi- Turner“ 
niſtrator, he pleided fevers Judgments obtained 9% © 
againſt bim! the Plaintiff replied, That ong e ; 
was by Covin, arid that the other had accepted © 
a Compoſition for his Judgment, and that the 
Defendant had delayed to take a Releaſe, This 
way held a good Replication; for the converti 
to his own Uſe what remained above and beyon 
the Compoſition, and his delaying to take d Re- 
leaſe, was nguinſt the Office and Duty of an 
Fxecutor, and that nothing ſhall be accounted to 
be aaminiſterd by him, but ſo much as he paid 
by Compoſition. ee 
Common, See Tenantt in Common, 


OCompos mentis vel non. 


is requiſite to the making a good Will, 
T That the Teſtator be Cen ugh that 


very Time, that is, he ought to have a reaſona- 
ble Memory and Underſtanding to diſpoſe his 


Eſtate; 


20 


, 


Compos mentis vel pol. 


" | 
Eſtate and tis not ſufficient for him to havd 


Moor 760. ſo much Knowledge as to make a poſitive Anſwer 

to a plain Queſtion, or to make one ſenſible An- 

| ſwer where many Queſtions are alk'd y but he 
* Meryl oopht to have Fadgment and Diſcretion to diſtin- 
dr, (% Braſh, between Things and Perſons, which re. 
6 Rep. 23 Quires both a ſound and perfect Memory, and a 
| * 8 * reaſonable Underſtanding, and if this is wanting, 


of the le the Willis void. f 

yy My Lord Cole in * Bvrly's Caſe, tells uy how 
Vinede man) Sorts of Men are Non Compos ment1s. 
— 1% a . (i) An Ideot « Nativitate, or a natural 


Partridge's ool, 
Caſe. (2) One who was of perfect Memory, but b 


the Viſitation of God hath loſt it, as a 


0 A Lunatick who hath ſometimes Incid In 
+ 4 tervals, and at other Times is Non Compos. 
(4 A drunken Man, who in his Drink is Non 


And as to Ads done by the two firſt of theſe 
Men, they ſhall not bind them; for an Ide 
and a Madman cannot make any Will to diſpoſe 


either their Lands or Eftate, but a Lunatic 
may during the Time of his lucid Intervals, be 
uc 


cauſe at ſuch Time he may have animum Teſſandi 
which is the moſt conſiderable Circumſtance 
to the making a goo Will, and tis a Circum 
ſtance which muſt be 2 by Witneſſes, as his 
Words, Aftions, and Manner of Behaviowr at that 
Time, for by ſuch outward Acts the Intention 


may be known. 


ConditionÞ | 


tion 
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0 Conditions in Nil. 


Onditions are Reſtrictions annexed to Mens 
Acts, qualifying or ſuſpending" the ſame; 
and making them uncertain, whether they ſhal 
take Effect or not, and they differ from Limitati- 
ons, for thoſe are the Bounds or. Compaſs of an E- 
ſtate, or the Time how long it ſhall continue, but 
in many Caſes Conditions have ſo near a Reſem» 


blance to Limitation, that tis difficult to diſtin. 


iſn one from the other. 
The Teſtator having three Daughters deviſed 
his Lands to his Wife for Life; and that after 
her Deceaſe, his Executors ſhould receive the Pro- 
fits, till the Sum of 900 l. was received for the 
Preferment of his Daughters; and after the 900 l. 


received, then the Lands to remain to his right endung 0 f 


75 


Heir Male; and if bis Heir Male ſhall diſturb fe 
his Executors in receiving the Profits, then his Carter, 


ed amongſt his Daughters then living; one V. R. 
was found to be his Heir Male, who made a 


Leaſe to the Plaintiff, who brought an Ejectment 


Eſtate ſhall ceaſe, and the Lands ſhall be divid- IA 
Hob. 34+ 


againſt the Daughter, but Judgment was given a- 


gainſt him. | 
By the Civil Law Coditions are branched: out 


into a Multitude of Diviſions, and Sub-diviſions, 


they are likewiſe divided by our Law, but I in- 
tending to confine my ſelf to ſuch only which I 


have found in Wills, and ſhall not mention any 
of thoſe Diviſions. 


Firſt then I ſhall obſerve, That the Law al- | 


lows conditicnal Deviſes, as well of Lands as of 
Goods. ard that it the Condition is not perform- 
ed, that the Heir in ene C#ſe may enter, and 


% 


the Exccutor in the other nay take — 


| 


ws Conditions in Wills. © 
of it; as if 1 deviſe Lands to R. B. and his Heirs, 
on Condition that he pay to R. N. 20 l. if the Mo- 
ney is not paid, the Kilate to R. B. is determined, 
and the Heir may enter for the Forfeiture; but 
i the Deviſa had been to the Heir at Lay 
himſelf; with ſuch a Condition annexed to his 
Eſtate, the Condition had been idle and void; 
becauſe; if it had been broken, no body could 
"I tor the YG not enter upon A 
80 een dvd ung, That if R. B. pay 
my Executors 501. then he ſhall have my Lands 
to him and his: Heirs z this is a good Deviſe, and 
ſhall take Effect immediately after the Contin- 
gency happens, that is, as ſoon: as he pays the 
Fol. and the Heir at Low ſhall have it in the 
D Une: 281789 — 
© TheLaw is: the ſame in Relation ry Chanel, 
) the Executor ſhall kee 55 the Thing till the 
ondition is performed, and tis broken, he hall 
wy | take Advs e of it. 
4 And theſe Conditions ut Reſtraints. up- 


on Mens Ads, therefore they ought to be taken 


F ſtrictly; tis true, there is a'Caſe to the 
Cole verſus (x.) a Leaſe was made of Lands for a Term of 
Taunton, Years, pon Condition, That if he demiſed it for 
Golds 184. more than one Year, that the Leſſor and his Heirs 
might enter; and he deviſed it by his Will to his 
Son; this was adjudged a Breach of the Condition, 
tho' it was not within the Letter of it; but about 
20 Years 2 there 7 a Se A Jodewent, 
Dyer 45. AS report my 
Me Years was made on Condition, That the — 
ſhould not alien it to R. B. and he {old it to V. N. 
who ſold it to R. B. this was held to be no Breach 


of 1 becauſe it © EK to be taken 
82 | I ſhall 
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| Conditions in Wils: 77 
I ſhall now proceed to ſhew, | 55 
(i.) What Words make a Condition in a Vill. 
| (2.) And what not. * 
( 3.) What ſhall not be a Condition precedent, 
(4.) What ſhall be Condition ſubſequent. 
- (5.) What ball be a void Condition. | 
(6 Conditions which defeat an Eſtate. * : 
7.) What ſhall be a Condition, and not a Limitation, 
(.) Where the Heir, or he in Remainder, ſhall en- 
ter for a Condition broken. + - 
9.) And where he ſhall not enter. 


(I.) As to the Words which make a Condition in a 
Vill, they are various, and they are as follow: _ | 
V. Teſtator being ſeiſed in Fee, and ha- Crickm: te 
ving two Daughters, deviſed his Land to his g., 
eldeſt Daughter and her Heirs, That ſhe toher —＋ Pliz. 
* Siſter yearly, 30 l. this is a Condition, 146. 
and for Non. payment the youngeſt Siſter may 1beon 74. 
enter into a Moiety, for otherwiſe ſhe hath no all Abr. 
Remedy for the Annuity. + ward 
This Caſe is cited in * Bullen s Caſe, and the Re- >erfis 
porter tells us, that the eldeſt Siſter ſnould have all Browning 
= 5 of ab nn and r. e 
the young ould have a Moiety by Way of Li. #Golar 
PPP 
If the Deviſe had been paying to her younger co. Lite. 


Siſter 201. or ea Intentione, that ſhe pay her ſo 236. B. 


mach, it had been a Condition, for generally the 
Word Paying makes a Condition in a Will. 

But it hath been a Queſtion, whether tis not 
qualify'd by a Clauſe of Diftreſs, viz. there was 
a Deviſe-of Houſes in London, upon Condition, Dyer 348 
that the Deviſee ee a certain Rent iſſu- 
ing out of the Premiſſes to his Wife for Life; and 


if the Rent ſhould be arrear for ſix Weeks, that 
then ſhe might diftrein : The Rent was arrear, and 
the x er of the — for a Wr 


Lane 53. jf it had been a Condition by Implication, then the 
Glauſe of Diſtreſs. would have taken away the 
Force of ſuch a Condition, and have made the 
Word Paying to be no Condition. b 64.01 
ae As for Inſtance, a Deviſe to R. B. for Life, 
verſus paying to V. N. the annual Rent of 61. half year- 
Beale, ii *tis behind, that then the Lord may 
e rere we d Clauſe 
411. of Diſtreſs limited for Non- Payment, &c. quali 
ſies the Force of the Word Paying, which otherwiſe 
would have made a Condition. 
Michel! 2.) The Words following do not make a Condition. 
ws 7 Leaſe for Years, with a Clauſe of Entry for 
Lean 2. Non-payment of Rent, and ſeveral other Cove- 
'- 5 nants on the Part of the Leſſee; afterwards the 
the Leſſor deviſed that the Leſſee ſhould have 
the Lands for 31 Tears (accounting the firſt 
Tears not expired as Parcel) yeilding the like 
Rent, and under ſuch Covenants as in the former 
Leaſe, and by the ſame Will deviſed the Inheri- 
tance to another; the Queſtion was, Whether the 
Deviſee ſnould hold over the Land for the Term 
Increaſed, as he held it before; or if the. Law 
ſnall conſtrue the Words of the Will to be 2 
Condition: Adjndged that the Words cannot make 
it a Condition, for a Condition is a Thing odious 
IF in the Law, which ſhall not be created without 
ſufficient Words. 1 er e 
Gibbons . Deviſe in Fee to Huſband and Wife, who 
eh was the Daughter of the Teſtator, upon Condition, 
was That within 10 Tears, they ſnould give as much 
Moor 394. Land as was worth 100 J. per Annum to R. B. me 
8. ö - 1 


| 


Conditions in Wills. 


the Condition, and it was adjudged lawful, and 
that the Clauſe of Diſtreſs had not qualified that 
Condition which was annexed: to the Eſtate, but 
that it was determin'd upon the Breach thereof. 
"Tis to be obſerved, that there was an expreſs 
Condition in the Caſe betorementioned;z and that 


if th 


| d 00 ot, 


Conditions in Mills. 479 S 
i I, e une e 1 en 
and & gave the ſame to his. Executors ja 
5 Hera: upon. Tru, That they, ſhould, and 
ſailed, thereot,, to the ſane, Uſes : | The Flad 
within the 10 Yeais, made a defective Conyey- 
ance of Land to that Value, Which Was perlected 
after 10 Years; adjudg d, That the, Executors 
might enter, and take the Lands by Virtue of 1 
this Deviſe, and that the Words Upon Tri doo 
not We annexed to their Eſtate . 
„So wberé the Leſlator deviſe his Lands in Fee, 
upon Trnſt:and i tRe Deviſee ſhou ld 
out of the Profits, build a Free School, and pay ſo 
much Money to the Maſter, and ſo much to the 
Uſhers the Profits were diverted to another Uſe 
and no School built; adjudg d, this ia vo Condi- 
tion, of which the Heir might take any Advantage 
won the Breach thereot, for it, was an exprels 


Pult and Confidence, l 


„And this ſeems agreeable to former Reſolutions 
. R989 By PIO" off 
„As where the Deviſe was to his Wife for, 320 Robert 
Years, tothe Intents and Purpoſes following, (viz.) verſe 
Twill, that ſhe aut of the Bolte pay yearly 30 1. to Spenſer, 
R. B. during the Term, whom he appointed to * And, 5% 
pay ſome Legacies, and that ſhe ſhould be bound, 7 
to the ſaid R. B. to pepform the Will: The Wiſe 

paid the Legacies, when. ſhe ſhould have paid the 


| Money to R. B. to pay It 9 7 to the Legatees, W 4 | 
and. there N 


nd t! efore t e Heir enter d for the Condition 
broken; but adjudg d, this was no Condition, but 
| tion is Intent, for to what Purpoſe. 
ould, the Wife be bound to pecform che Will, jÞF 
this was. not à Condition? oo 
Dexiſe of an Annnity of 5 I, to his Son 165. Long 
wards bis Education and bringing up in Learning. This: 8 
is nat a; Condition, for. if he is not bred up in 
Learning, be ſhall have the nd, bee 
2 


- 


**4 


: 3” 
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180 Conditions in Wills. 
| | the Words Towards bis Education, ſhew the Intent 


of the Teſtator, and the Conſideration of the 
2 of the ey for he muſt neceſlarily 
that 51. 1 A ws not fufficient to 
maintain a Scho rin Learning. 
(3: ) As expreſs Condition dvd rt tht which 
/ A cheap ng ubſ 
See ecedent 


— power where the Deviſe is, that if R. B. a ** at 
Falkland. Micbaelmas next, after the Teftntors 1 h, he 
Pit. Will. ſhall have his 1. Lands; or if he deviſe Lands to 

el tel Years, provided, that 
y 5ol. to V. Nat Michaelmat, as afore- 
45 to have the Land to him and his 
1 . 

t e is acquired, a 

therefore, theſe and ſuch like are called Condi. 
tions precedent or executed, becanſe they go be- 
_ and muſt be executed, or the Eſtate cannot 


the And becauſe there have been many Queſtions 

..___ concerning Conditions of this Nature, I having 

; ſhewed what is a precedent Condition, it may be 

. | neceſſary in the next Place, to give one Inſtance, 

what is 22 ſuck a Condition in a Will, which 

5 have been one in a Grant. 

Deviſe of a Term for Years toW. and i; ” 
e foffr Bim to enjoy it three Tears, then ſhe 

1 his Goods as but if — 

— ſturb him, then he made R. B. his Executor; 

adjudg d. that ſhe is Execntrir immediately and 

within the three Years, for this being in the Caſe 

of a Will, ſhall not be a Condition „ a9 

it would have been in e Grant, and ſo no E- 

| ſtate would arife till the Condition be — 
formed; but tis a Condition to abridge the 

r tke Wife to Er to * 
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bank, if ſhe did not perform that Part of his 


Wi * | 
| (4.) A Condition ſubſequent, is when the Eflate is exe- 
FO, but the Continuance of ſuch 2 whkege 
xpon the Breach or Performance of the Condition, and 
becauſe it followeth the Execution of the Eſtate, 
therefore 'tis call'd Subſequent or Executory, (viz.) 


The Eſtate is veſted, but to be diveſted again 


upon Breach of the Condition; as for Inſtance, 


a. Deviſe for a Term of Years to R. B. upon 
Condition, that he pay 201. to V. N. at Michael: 
mas next, after the Death of the Teſtator, other- 
wiſe the Deviſe to him ſhall be void, &c. in 
this by the Performance of the Condition the 
Term will be kept and enjoy d by R. B. otherwiſe 
not 


181 
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80 a Deviſe to his Son and his Heirs, if be lt Edwards 


live to 21, provided, if he die before 21, Remain- — 


der over; adjudged, this was a Condition ſubſequent, 3Lev.1 32. 


and that the Eſtate in Fee veſted in the Son im- 
mediately _ the Death of his Father, to be 
_— if St ne 2 das al 4 * 
{ 5). In many Caſes, Conditions udged to 
be feigned and wc | . 
Ff.The Civil-Law diſtinguiſhes betweeen Condi- 
tions which relate to the Legatory, and thoſe 
which depend on the Teſtator himſelf; the Breach 
of the one makes the void, but not of the 
other: As for Inſtance, the Words of the Will 
were, viz. I deviſe 1001. to R. B. If he doth 


what I appoint in my Codicil, and he appoints - 


him nothing, the Deviſe is good, and the Con- 
2 annexed to it, ſhall be taken to be feigned 


parts with all his Intereſt, and then deviſes it o- 
ver. As where he deviſed, that the Prior and 
Convent of St, Bartholomew, and their Succeſſors, 

N 3 ſhould 


void. 
It ſhall be void likewiſe where the Teftator pyer 33. 
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"ſhould have his Lands ſo as they pay Trafly to the 
Dean and Chapter: of St. Paul's fifteen Marks j and 
af. ily fp f their Eſtate l ceaſe, and the Dean 
ter and 5 Succeſſors ſhall have the 
SN his was adjudged a void Condition, 
becaule by the Nevile to the Prior aud Convent, 
nd to their Succeſſors, the Teſtator had parted 
with his whole Intereſt and Eſtate which ho had 
A the Lands, therefore he could not deviſe over 
upon a Conditign , for if it ſhould be a Condi- 
tion, the Dean and Chapter could not enter for 
the Non · perſormance, but the Heir at Law, and 
that would be to defeat the Will 
But now tis common to limit a Fee after a Fee, 
pens Contingency, which is call'd an Executory 


Dye 9 c "Conditions alſo which reſtrain the Authority 

Nha: given by « former Part of the Will, are void'; as 

ifa Man makes two Executors, provided that one 
of oat. ſhall not adminiſter his Goods, this is 
vol 

r Lutw, 80 where there is a Neviſe to the Feir at Law, 

797- provided, he pay to R. B. 1091, 'tis a void, Con- 
dition, becauſe there is no Perſon to take Advan- 

e of it if broken. 
05 There are likewiſe ſome Conditions which defeat 


Effate. 
Spittl-ver- Mm where the Teſtator bein ſeiſed in Fee, 
2 my is, deviſed Part of his Lands to his eldeſt Son in 
Mor 2, Tail, and another Part to his youngeſt Son in 
2Leongy. Tail, proviſo, that if a F bis Children alien or 
See 2 Leon leaſe the ame, bef ore the by ul attain to the Age of 30 
N Tears, t at en the 55 er ſhall enter: But as tis 
** by Owen, that then the other ſhall have 
Eſtate. but did not limit any Eſtate in par. 
ala The eldeſt Son enter'd in his Part, and 
my a 61997 of it before B. be was thirty Tears old, and 


the 


te „de 


the youngeſt Son enter d upon him, and ſold it, 
before he was 30. But Serjeant Moor tells us, he 
only made a Leaſe of it; and thereupon, the eld-, 
eſt Son enter'd ag in: Serjeant Moor makes a 
vere whether he could lawtully enter; but tis 
reſolv'd in Owen and Leonard, that he could not, 
becauſe the Proviſoextended only to the immedi-: 
ate Eſtate deviſed, and not upon any new Eſtate 
which might ariſe upon the Breach of the ſaid Pro- 
viſo or Condition; and therefore, when the young- 
er Brother had enter'd for the Breach of the Con» 
dition, the Land was — of it; for other - 
wiſe it would go and come from one to another 
upon every Alienation in Infinitum. 1 of 
The Father having 2 Sons, and being: ſeiſ- 
ed in Fee of Lands, deviſed Part of them to 


his Wife for Lite, upon Condition that ſhe ſhould 3 Mr. 


educate his Children in Learningyand good Man- — 


ners; Remainder to his youngeſt Son, in Tail, 
and died; the Reverſion of that Part thus devi- 
ſed, came to his eldeſt Son, and the Condition 


was broken, adjudg'd, this was not a Limitation, 


becauſe there were expreſs Words of Condition 
in the Will, but that the Deviſe over in Remain- 


der, had deſtroyed this Condition; for it it had 


not, then the Heir muſt have enterd to defeat 


the Eſtate to the Wite, for he 18 to take Advan- - 


tage of a Condition broken; but in this Caſe, he 
could not defeat the Eſtate for Life, without de- 
feating the Remainder; therefore, by limiting 
the Remainder over, the Condition was deſtroy- 


ed, 98125 

(.) Conditions which qualifie or ſuſpend the Eſtate to 
which they are annexed, and which are not Limitations 
to determine it wholly, are as follow : 


J. The * Teſtator being ſeiſed of Copy hold # Curtis 
Lands deſcendable in Burrough-Engli,and having 3 verſus 


Woolver- 


18 3 


4 Na. NS, fone, 


685 2 Cro, 36 


1 
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| ®- Sond, deviſed it to his ſecond Son in Fee, pon Con- 
©, dition to pay each of bis Daughters 20 J. at their reſpe- 
* ius Ages of 21; the Son was admitted, but did 
| not pay t Legacies; adjulg', That this was 
not a Limitation of his Eſtate, ſo as to make it go 
to ſhe younger Brother, who was inheritable by 
the Cuſtom; but tis a Condition, and the elder 
Brother ſhall enter for the Breach thereof, 'Tis 
true, if the Deviſe had been to the elder Brother 
upon the ſame Condition, then it would have 
been a Limitation and not a Condition, becauſe if 
it ſhould be expounded to be in a Condition, tis 
nothing; for it deſcends on the eldeſt Son, and ſo 
he is not obliged to perform it. | 
Burke's Deviſe to his Wife and her Heirs, upon ff 
n Condition, that ſhe, by the Advice of Council, 
' ſhould afſign the ſame in ſome convenient Time 
to certain charitable Uſes, which in Truth, 
== were prohibited by the Statute 32 Hen. 8. ad- 
| judged, that tho the Uſes were prohibited by 


N the Statute, yet if the Condition be not perform. 
ed, ſhe ſhall forfeit her Eſtate, becauſe thoſe U. 
ſes might have been ſettled by Advice of Coun- 
cil, by purchaſing a Licence ſo to do. 
Allen ve. Deviſe of his Lands to his Grandaughter Ann 
fu Ri- Harriſon, if bis Son. Thomas Hiblin, haue no Iſſue 
8 Male after the Deceaſe of bis Wife , and if he have 
28nd. 121 Iſſue- Male at the Time of her Deceaſe, then he 
| deviſed to the ſaid Ann 5 1. Thomas Hiblin had Iſ- 
ſue Richard, who died without Iſſue in the Life- 
time of the Wife, and Ann and Elizabeth were 
his Siſters and Coheirs; adjudg'd, that this was 
| a Conditional Deviſe to Ann Harriſon, and that ſhe 
took nothing till the Contingency happened: 
But the Lord Chief Juſtice Saunders, who reports 
the ſame Caſe, tells us, that the Matter in Law 
did not come in Queſtion, for it appear'd by the 
Record, that Ann Harriſon had Priority of _ 


. 288 88.22 ., ew we 
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Conditions in Willi. 
fion, and there was no Manner of Title found for 
the Defendants, for it was ſound, that they were 
Siſters and Coheirs to Richard, that was not to the 
Purpoſe, becauſe it was not found, that they 


were Heirs to nd nga for admitting it to be 


an Eſtate Tail-Male in Hiblin, it was 
now ſpent. | 1 N 
80 where the Teſtator deviſed his Land to ano» Shriners 


ther in Tail, » 
it; and if he died without Iſſue, Remainder over 
to another in Fee; 
the Lands, yet the remainder Man could not enter, 
becauſe this was a Condition, and not a Limitation 
of his Eſtate, and therefore the Heir at Law muſt 
enter. 

(8.) And nom it may be neceſſary to ſhew where 
the Heir may enter for a Condition broken, and where 


not. 
Tis generally true, where a Condition is an 
nex d to an Eſtate by the laſt Will of the Teſta- 


tor, and that Condition is afterwards broken, the 
Heir at Law ſhall enter and take Advantage of 
it, becauſe by the Deviſe he hath receiv'd ES 

in that which would have deſcended to him, 
it there had been no ſuch Will. | 


Condition that be ſhould not alien Bond, 
afterwards the Diviſee fad! 


The firſt Caſe that I find in the Books of this wines 
Nature, is not refoly'd; it was thus, viz. the wers 
Teſtator owed 5ool. on Bond, and deviſed his Wilford, 
Lands to his Sons in Fee, upon Condition, that if Dyer 2a. 


they did not pay the Debt, then he deviſed the 
ſame to one Vilford, and his Heirs, who was their 
Uncle, upon Condition, that he pay the ſaid 500 l. 
The Money was not paid by the Sons; the Uncle 
made his Executors, and died, and the Money be- 
ing ſtill unpaid, the Queſtion was, If the Heir of 
the Uncle might enter, and perform the Condi- 
tion? It was not reſolv d. 1 


1 Conditions in Wills, 
— f The Teſtator having made a Feoffment in 
Millee, Fee to the Uſe of himſelf, and his Heirs, Au. 
zLeonzgs, 921 Hen. 8. deviſed his Lands to his youngeſt 
i in Tail; Remaider to his eldeſt Son in Fee, 
on Condition, that if his ſaid youngeſt Son, 
ot any of his Iſſue, ſhould diſcontinue or alien 
his Eſtate, that then the Deviſe to him and them 
©". ſhould be void; the youngeſt Son made a Leaſe 
tor Lives, according to the Statute 32 Hen 8. then 
he levied 'a Fine to the Uſe of himſelf and his 
Wife, and to the Heirs Male of their two Bodies, 
Remainder to the right Heirs of the Teſtator; 
adjudged, that by this Will, the Condition was 
annexed to the Uſe of the Eſtate, and by the 
Statute, it was now transferr'd to the Poſſtſſion, 
and by Conſequence, this Condition was alſo an- 
nexed to that, and that it was now broken by 
this Alienation, for it may be that th's youngeſt 
Son had Iſſue by a former Wife, which Iſſue 
would he barrd by this Fine, contrary to the 
Intent of the Teſtator z therefore the elder Bro- 
ther may enter. * py 
And ſince, it hath been ſeveral Times ad- 
judged, and'fo is the Law that the Heir may 
_—_— ab | | 
Tot werſn F. A Deviſe of Lands for Years Reddendum 
Catlyn, * £7 ſolvend', to another 206. yearly at Michael- 
=_ Eliz. „t, the Money was not paid; adjudged, this was 
* a Condition, and that for the Breach, the Heir 
might lawfully enten. 
| So where the Deviſe was of Lands to his Wife 
Warren's for Life, upon Condition that ſhe would educate bis Son 
Ceſt, at School, at ber own Charge, and inſtru& him in 
Dy*r127. the Truth and good Manners until he came of 
Age and after the Death of his Wife, he devi- 
ſed the ſaid Lands to his ſecond Son in Tail, Re- 
erſion in Fee to his own right Heirs: The Wiſe 
did not perform the Condition, the eldeſt Son 
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that they enter into Bond to pay 34 l. per An. 


Conditions in Vill. 

entred after he was of Age (living his Mother) 
and adjudg d, that his Entry was lawful : For by 
the Breach ot the Condition, to which her Eſtate 
for Life was annexed, that Eſtate” was deter- 
mined, and the Heir ſhall take Advantage of it; 1 
bat he ſhall have it only during the Life of ms _» 
Wife; for the Remainder to the younger Son, i: 
not deſtroyed = this 72 becauſe tis created 


u Will which makes it g 5 the par- 
tieular Eſtate for Life was 100 good, ut upon 4 
Condition to be performed. 


780 Where the Teſtator deviſed a Term to a s. yer ver- 
hos Condition that if ſhe long liv'd, and kept ſus Hardy, 
2 and dwelt upon the e Fvemiſſes 1 here K l. Abt. 
rk Words make it an expreſs Condition, and the 
Intention of the Teſtator is certain; ſo that the 
Leaſe ſhall not determine upon the Death of the 
Deviſee. 

The Teſtator having made a Leaſe of | his Trehein 
Lands for Years rendring Rent, deviſed the Re. ver, 
verſion to B. B. in Fee, and by his Will declar- Cleybroke, 
ed his Intention was, that his Executors ſhould Finch 6g. 
have the Land during the Leaſe, upon Condition 
mm during the Term; the Bond to be made with- 
in 6 Months after his Death, to the ſaid'B. B. by 
the Advice of his Overſcers. After his Death, 
the Executors ſhew the Will to the Overſeers, 
but they adviſed no Bond, and none was given 

by the 4 adjudged. that this was a Con- 
ien, by which the Reverſion was veſted in the 
Fxecutors, but that it was in B. B. till it was 
performed which not being done within the 
the Time limited, B. B. in Reverſion, ſhall have 
the Rent. 

(9. Where he may not enter. See the Caſe of Ho- 
bert and Spencer antea. 


I ſhall 


| ' Conditions in Wills. 
"(HA Nba nga Ig, be 
. ale; but not re to any ol waſions 
- Allen ne RN of a Houſs 
Allen ver. . T tor being ſeiſed in Fee of a 
for Hill, inCornbill, deviſed it to his Wife tor Life, Remain- 
228. der to his Heir in Tail, Remainder to his Brother 
152. in Fee, Proviſo, that if his Wife clearly depart out of 
. London, and dvell in the Country, that then ſhe 


- 
- 


Executor, before any Entry made by the ſaid 

Heir, releaſe to the Wife; adjudged, that this Re- 

+ -- 2 Teaſe could not enure to her Eftate for Life, be- 
- cauſe that Eſtate was determined by this Proviſo, 

; before any Entry made, and then ſhe was but Te- 
_ " nant at Sufferance; for though there are no ex- 
Words/to make her Eſtate void, yet this be- 


Hall have the Rent, which cannot be if her Eſtate 
tor Liſe was not determinee l. 
Dieviſe of Lands to her Executors to pay 500 l. 
out of them to ber Son, provided, that if the Fa- 
ther did not give a ſufficient Releaſe to the Exe- 
2 cutors of all the Goods and Chattels remaining 
Ruſſel, in ſuch an Houſe, then this Deviſe of 500 . 
2Vent.352 ſhould be void, as to the Son, and it ſhould go to 
- her Executors : The Teſtatrix died; a Re 
tendered to the Father, but he refus'd to execute 
itz the Son exhibited a Bill againſt the Father, 
and the Executors, for this 5ool. and to compell 
the Father to releaſe ; the Lord Chancellor Finch de- 
creed the 500 l to be paid to the Son, though the 
Executors infiſted by their Anſwer, to have it as 
forfeited to them, upon the Refuſal of the Father 
to execute the Releaſe; for the Chancellor ſaid, 
that it was a ſtanding Rule in Equity, that a For- 
feiture ſhould not bind, where the Thing might be 
done afterwards, or a Compenſation made 75 not 


Was 


wg baus a Rent out of it. The Heir at 1 | 


25 in a Will; is implied in the Words, then ſhe 


Q 3-1 23. rr ee 
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doing it; unleſs where there was a Deviſe over 
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forth that the Debt was due to the Inteſtate; for wiach⸗ 


189 
to another Perſon upon the Forfeiture of the 


Cos. 


IS. regula true, that where the Plaintiff 
_— duty to har if he recover, 


the Defendant ſhall likewiſe — his Coſts if the 
Plaintiff 3 is nonſuited, or a Verdi& againſt him, 
except *tis in the Caſes of Executors and Adenin - 
ators.' | 
* in ſuchCaſes,it an 3 diele 
is Plaintiff, or is nonſuited, or a Verdi& paſſes 
2 him, he ſhall pay no Coffs. The Law is 
ſame where the Action is brought againf an rel. x68. 
Executor, and the Plaintiff recovereth a Verdict; ent. 94+ 
butin ſuch a Caſe, if the Plaintiff is + Nonſuited, or + Fether- 
a Verdia againft him, the Executor Defendant ſhall —— — 
gp and this may be ſeen in the Ca omg 
owing. — | 
Affumpſit againſt an Adminiftrater, upon a 2Venarge 
Promiſe of the Inteſtate ; he pleaded ie — N 
aſſump ſit inſtead of the Inteſtate; 
dict a . awarded, but no c of TP 
either Si 
An Adminiſtrator brought an Action on the 
Caſe, and declar'd in the Detinet, and was nonſuit- 3 
ed, but yet he Paid no Coſts, tho he had not ſet, 


"ga 


ſince the Action was [be in the Detinet, it comb. | 
ba Right, intended, and that it was brought in ce. 36c: 
t 


80 


150 Coſts. 


| Hayworth Fo where an Executor ht Debt, and the 


N Defendant. pleaded Non ef fadum, and had ,a 
2Cro.220, Verdict; this was adjudged to be not within the 
a Statute 4 Fac. by which tis enacted, That in every 
el. 168. Aion where the Verdict paſſeth for the Defendant. the 
Plaintiff ſhall pay Coſtes that is, where the Plain- 

tiff ſueth in bis own Right, and not in the Right of 

— of which he can have no certain Know: 

8 

And though an Executor or Adminiſtrator 
have ſome certain Knowledge of the Fact, yet if 
tis found againſt him, he ſhall-pay no Caſts; as 
| for Inſtance, | Debt on a Bond was brought by 
Jewſter an Adminiſtrator z the Defendant pleaded Pay- 
deere ment to himſelf, and ſo it was found ; there: 
Vent. ga upon the Defendant moved to have Cf; but 
| 2Keb.679. = was denied, becauſe the Action was brought 
bt of the Inteſtate, ow h the Plain- 

10 tiff his own me dne 50 Right of 


| Wied Aion. if 


__ There are nnaſes more, whereVerdiat have 
paſſed againſt Executors, ho were Plaintiffs, — 


| = the Defendants could have no'Coſts, >  - /! - 
La Tis true, the Caſe of ¶ Atkey and Heard was 10 
veſus- the- contrary; uiz An Adminiſtrator brought 
_— Trover for the Inteſtare's Goods, and laid the 
| — Converſion in his own Time, and the Defendant 
Janes 241. had a Verdict and his Coffs, becauſe the Converſion 
which was the Ground of the Action, Was laid i in 
Maſon þjsown Time. 
_ But in Maſon and Jackſon's Caſe long 2 
= Go wards, there was a uy Judgment 1 in the like 
» Action. 5 
in Trover by an e who, = 
© clared, that be was alles of the Goods, &c; and 
loſt them, here the Action was founded on bis own 
Poſſe Non; and tho the Verdict was s againſt him, 
| yet 


"=o . 


Coſts. 


ie „ 1 18 | 

16 et he paid no Coſts, becauſe it was brouglit in * 17 
A ht a the in este... oC, ur 
he NN Afumpſit by an Executor for the Teſtater s Money Ev 
ry | received by the Defendant to the Uſe of the Plain - He 
be | tiff; he was nonſuited, but paid no Coſts, becauſe _— ; 
n- he could not bring the Adion but as Executor; WM 
of || for ſuppoſing that it was received by the Defen- 
w- || dant ſince the Death of the Teſtator; yet 'tis not 

Aſſets in him, till recover d; tis true, in Trover 1 
yy || and Converſion, in the Time of the Executor, if 
if be is nonſuited, he ſhall, pay Coſts, becauſe he 
as need not name himſelf Executor; for the Goods 8 
by are Aſſets in his Hands, though he never recover 6 
y- | them, for if an Executor will not go on ta Tryal, 
e: according to Notice given by him r that Purpoſe, Ide 
eee, ĩ?x 2 bo 
ht - So. where the Plaintiff as Executor, declared, Bull verſa / 
in- | that the Defendant was indebted; to his Teſtator, P.Imet, 
of | and that upon Account between the Executor and 19%" — 5 
be Defendant, he was found in Arrear, &c. Upon _ 
ve | Non Aſſumpſit pleaded, the Defendant had a Ver- 
but dict, but could never get his Coſts, tho it was ob- 
„ jected, that the Action was founded on an Ac- 
;to | compt between the Executor and himſelf, and 
oht | the Reaſon was, becauſe it was upon a Duty to 
the the Teſtator; and the Plaintiff had made a Ti- 
int | tle as Executor, and that the Money, recovered 
ion | would be Aſſets ng 
lin | : ; So likewiſe if an Executor is Plaintiff in a Writ 
\ of Error, and the Judgment is affirmed, he ſhall 
ter- | pay no Coſts, 7 RP ns vf r 
ike | . There was a Judgment in Ejectment againſt 
the Inteffate, and the Adminiſtrator brought a Ls i 
de- Writ of Error, the Judgment was affirmed, and „„ 
and | though the Writ was in Dilatione Execut ionis, * 
own | yet the Defendant in Error could not have. _ 
1m, | Coſts. DCE ps ada eh, x 
yet . | SF x _ 
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' worſt 


* 6 We 
that 
on e 


was A1 Delay of the 
Adminiſtrator's own 
«djudg that he eh have no 
where a Sei Fuc' was 
= 8 who r 
en urrer to the there was 
oro. Eli. quinſt her; ſhe paid hy bete 
Jenkins But where an fung was brought by Huſband 
— and Wiſe as Executore, for that the Defendant be- 
= * by OY ACE — " oleh 455 
19 _ mu oney nad and rece tok #3 
he promiſed to pay, &c. wort a , plead- 
e ah Vers wee an 11 
Agel, © _ .. ſhall the Sta- 
ute 98 the Ga ſe of 4010 on did yr 
ſi whe the Death of the Teſtator, 1 7 
the 


Rae the regt of the Money to the Uſe 
Dear and Chapter. 


Dean and Chapter. 
ment againſt the . 
e Common and he 
3 2 and the Jud nent was 
unt in — Id ha ve 
the bringing the Writ of Error 
40 ment, a and * ma the 
to ring l t Was 
— againſt an 
and upon 
9 


A Dean 1 an Eccleſiuſtical Magiſtrate proſi. 


wig over ten Prebends or Canons, he is un- 
der the „but is Chief of the Chapter; 
and theſe are 85 ' adviſe the Biſhop when the ee 
is full, and to govern the Dioceſe in Time of Va- 
cation, and at ſuch Time tis uſual for them to 
grant Adminiſtration. 

But whether the See is full or not, they may 


grant Leaſes, and uſually do, but ſometimes they 


368-8, 


Dyer 40.6. are void; as for Inſtance, the Dean of Sali/Þury 


made a Leaſeof the Appropriation of Meer, to one 
Chafyn by theſe Words, viz, The Dean vith * . 


Debet & Detiner; 


Id. ond Conde all the Chapter, bath demiſed; tec, 

he 2 40. the Chapter, &c, Noe t the the 
in n and Cha at ether were 74 1 I 

ve of the proplaion the Leaſe is void 


for — they tho Ss all Livinedia the Leale,for 
he they had Power and Ca ity | 


| ſo to do, and 

/a8 uh alone ſhould not ſign A enſu Capitul} , but 
if he alone us the Parſon f Right of Vis Deanry 
then the Leaſe was good, and the en 
nothing to do but to aſſent to the Leaſe, 


Debet & Detinet. | | 17 | ig 


| | See Cofts, Eſcape. frog 
18 a Rule in the Regiſter, that If an Exe: 


I 


be in the Detinet only, becauſe if h 
the Debet, he thereby ſuppoſes a Property in 


4 55 


was in his Teſtator. 

80 where an Executor is Defendant in an Aﬀtion 

brought againſt him for Money due in the Lift 
time of the Teftator, it muſt be brought again 8 

him in the Dotivet only. 

reſi- | But becauſe there are ſeveral Caſes where the 

un- Action ſhall be brought in the W. & Is 

er; | I ſhall n 


Va- (1) Where in the Detinet only. 


x to | (2) Vb, both-in the 85 ®Detinet, 1 


2 


Where the Aion ſhall be broig the in the Nets 
wet only; and as to that tis to be *bſerved, That 


where an Executor is Plaintiff as Executor, though 
the Ki Na accrued in bis own, Time, the 1 


. _ be ht in we, Detinet, becauſe the 


* 
\ : 


+ i | 
| 
- 


11 " # 


= 
9 
11 * 


ſelf, which he cannot have as lun, ſor that 4 


cutor ſelle the Goods of the 8 and Regifter | | 
brings an Action of Debt for the Maney i muſt oo” 
nge We 


12 ws 


'1 


or | Dama pes Tecovered ſhall be Aſſets in his 
Hands. There are ſome Inſtances of this Matter 
19 Kl. 8. 3. iff the Year Books, as Amo 19 H. 8. if an Exe- 
cutor brings ay Action of Debt. it muſt be in the 
Detinet as well for what is due after the Death of the 
Teſtator, as for what was due to him whilft living. 
Reynell *''S$o where Debt was brought by an Executor 
8 - HB Defendant upon a Bond made to the 
2Cro.5ax. Teſtator, it was adjudged, that the Action was 
Hob. 254. ill, becauſe it was brought in the Debet & Detinet, 
277 when it ſhould have been in the Detinet, becauſe 
*tis a Duty to him as Executor, and therefore he 

. . . ought to demand it in that Right. 
Sparke So where the Leſſor made à Leaſe for Life, 
>; — and another Leaſe to one Sparke for 99 Years if 
Cm k be ſhould ſo loug live, to commence after the 
84% Death of Tenant for Life, and that if the Leſſee 
1 for * 99 Years. ſhould die within the Term, 
6565s then the Land ſhould” remain to bis Executors or 
vel. 9. gi for 21 Tears after the Death of both the 
Noy 32. Taid Leſſees. The Leſſee for 99 Years made a 
Leaſe for 21 Years to R. B. rendring Rent, and 
dutlived the Leſſee for Life, and afterwards died 
Inteſtate; his Adminiſtrator brought an Action of 
Debt againſt the Leſſee for 21 Years in the Det inet 
only; and held well, becauſe the Title to the 
Action was derived from the Inteſſate, and upon 
the Contract made with him. But Juſtice Telver- 
ton and Moor, who report the ſame Caſe, tell us, 
That nothing was veſted in the Inteſtate, for the 
Term of 21 Tears was only a Poſſibility, and if 
he made an Executor, he ſhould have taken the 
Eſtate by Purchaſe, for the Word Remain divides 
it from the Eſtate of the Teſtator r 
Debt by an Adminiſtrator againſt the Leſſee of 
the Inteſtate for Rent, incurred in the Life time of 
ver» The Intefate, and it was brought in the Debet & 
Lev. 250. Detinet, when it ſhould have — 8 
o 8 7 


* 


Deber & Detinet. 


only; for * the Inteſtate hath à Term for 
Years, and makes an under Leaſe, and the Re- 
verſion comes to his Adminiſtrator, the Action 
muſt be doch in the Detinet only, becauſe all 
which he recovers ſhall be Aſſets; ſo that tis a 
Fault to declare in the Debet & Detinet, but tis her Com- 
[cured by a Verdict. | Wee OG 
And this agrees with the Year- Book 11 E Saber 118. 
where it is held, That if Rent is due in the Life- 16. 2 Cro. 
time of the Teſtator, the Action muſt be brought — 2 P, 
in the Detinet only, but if any is in Arrear after f 
his Death, it muſt be in the Debet & Detinet. "Moody, 

80 if there is + Judgment againſt an Admi- Palm. 125. 
niſtrator, and an Action of Debt is brought on . ®: f. 
that Judgment, at muſt not be 11 the Dobet — 106 * 
Det inet. | | 

But it may be brought likewiſe in the Debet & 10 
Detinet, viz. The Teſtator was poſſeſſed of a Traute 3 
Term for Years, the Reverfion whereof came to 2 2 
his Executor, who brought an Action of Debt in Joke! 65. 
the Debet & Detinet for Rent incurred in bis Time; 
and adjudged good, becauſe the Reverfion was im: 
mediately in him upon the Death of the Teſta. 
tor, and Aſſets in his Hands immediately to the 
N Value of the Reſidue of the Term; but it 
had been otherwiſe, at the Suit had been com- 
menced for a Choſe in Action, becauſe, in ſuch 
Caſe, tis not Aſſets till recovered, and in the 
Executor 8 Hands, and then it ſhall be i in the De- | 
tinet only. 

The Caſes before mentioned, wherein: the | 
Action muſt be brought in the Detinet only, are 
where the Executors or Adminiſtrators were Plaih- 
ff I ſhall now give an Inſtance or two that 

the Law is the ſame where they are Defendants. 

A Termor made his Executor, and died, H - 
the Pxecutor aſſigned the Term, and an Action of roſe 0 
Debt for Rent was 22 againſt the Executot sid. 265. 


himſelf, 


w 3.44 


267 


g ; 7 met g 2 4 f 
q 196 en Debet & Petinet. ; 1 


himſelf, for Rent incurred after the Aſſgnment, 1 
and it was brought in the Letinet only as it ought, 
becauſe it was founded on the Contract of the 
Teſtator; but if the Executor had Tot aſigned the 
Term. it ought to be brought againſt him in the 
Diebet & Detinet, and ſo it m if it had been 
brought againſt the Aſignee. „ 
But if the Termor himſelf had aſſigned the 
Term, his Executor ſhould be 5 N in the De- 
tinet only as long as he hath Aſſets; and fo is 
Walker 's Caſe. | © Hat otro eng 
L.eſſee for Years rendring Rent made his Exe- 
 _- cutor, and died; adjudged, That the Leſſor may 
©, have an Action of Debt againſt the Executor for 
the Rent reſerved tho he never entered, for ! 
| Hewes  Tepreſents the Perſon. of the Teſtator ; and tho 
„e the Rent be more than the Profits of the Land, 
weider, yet he cannot wave it, but ſhall be charged with 
Yel, tog. the Rent. Mb! te 44 obs n 
he Leſſee for Years rang Rent, made the De- 
nt his Executor, and died; the Rent was 
Arrear in the Time of the Executor, and then 
the Leſſor brought an Action of Debt againſt him 
Rois ver- in the Debet £7. Detiuet; and adjudged good, for 
fus Mees, the Plaintiff hath Election to bring it in the 


Ss Oo 1# —_ 


. 


Stiles 79. Debet c Detinet, or in the Detinet only. 
(2) It may now, be neceſſary to ſhew where tbe 
Aion ſhall be brought in the Debet and Detinet : 
And as to that, I find there is ſome Difference 
where the Action of Debt is brought againff, the 
Executor upon the Bond of his Tefiator and an 
Action of Debt for Rent reſerved on a Leaſe. For 
in the firſt Caſe it may be brought in the Detinet Þ 
only, but in the other there are contrary Opint- . 

ons. becauſe of the Inconvenience on both Sides; br 

fir if an Executor cannot wave a Term, and if 
the Rent reſerved ſhould be more than the yearly g 

Value-of the Land, and the Teſtator fonte foy 

FR | Ve 


Debet & Detinet. >. 


leave no, Aſſets, which often happens, in ſuch : 
- Caſe it would be hard to charge the Executor in 
the Debet, and make him anſwer the Rent hou | 


his own Eſtate: On the other Side, if it ſhoul 
10 bounds in the Detinet only, then if the Leſſc 

ould ſue for his Kent, the Executor might 
, plead plene adminiſtravit, and with the Profits xf 
55 Land pay De is upon Specialties, and ſo de- 
at the Leilee. eee g 
Jo remedy which Inconveniencies it was r& — | 
folved firſt in Hargrave's Caſe, that the Executor Hargrave, 
may be charged in the Debet & Detinet, and that 5 Rep. 31. 
the Land ſhall be intended to be of greater year- Cro. Elis. 
Value than the Rent reſerved out of it; the Moor 566, 


aſe was thun * | 
. A Leaſe was made rendring Rent, the Leſſee - 

died Inteſtate, and an Action of Debt was brought 
again his Adminiſtrator in the Debet & Detinet 
or Kent, partly incurred in the Life time of the 
. and part in the Time of the Adminiſtrator. 
| Plaintiff had a Verdict, and it was moved 
in a judgment, that the Action ought to. +} 
be brought in the Detinet only, becauſe the A. 


Nee 


iz 


miniſtrator. did not take the Profits in his own © © 
Right, but in Right of the Inteſtate, and thoſe 
Profits ſhall be Aſſets in his Hands; but it way 
adjudged, That the Action was well brought in 
the Debet & Detinet, becauſe Part of the Debt 2 O 
became due in the Time of the Adminiſtrator bimſelf.. I. 
'Tis thus reported by my Lord Coke, whoſe Bot 

T have, which was formerly Juſtice Goos, at 

the End of which Caſe he hath noted with his 
own Hand, that this Judgment was reverſed in 
the Exchequer Chamber, becanſe the Action was 
brought in the Debet & Detinet., © 
But I find that the Reporters at that Time were 
not agreed that 1t was reverſed for that Reaſon 


for Mr. Bulftrode tells 8 it was for another ag 4 1 Bulſt. 22. | 


— ” 


- 
0 


8 VDiebet & Detinet. | 
* but doth not ſhew what that Cauſe was; but 
Palm. 216. tis mentioned by Sir Feffery Palmer, viz. That 
he Judgment was reverled for a Fault in the 
| Veniie ac ias. i |: 52 oy 1 . y 
©, But in another Caſe of the ſame Nature, Ju- 


t 


, Nice Croke and the reſt of the Judges were of the 
ame Opinion, that it was reverſed, becauſe the 
Action was brought in the Debet & Detinet, when 
it ought to be in the Detinet only; for the Charge 
N 38 only upon the Contract of the Inteſtate, which 
is vety true, where the Action is brought againſt 

— an Adniinifirator. fn A 
And yet even in ſuch Caſe it was formerly ad- 
JIJiudged. that the Action is well brought in the 
Debet & Detinet, For Juſtice Croke tells us, that 
\ Lane in Hargraue s Caſe was reverſed be- 
Fauſe the Action was brought in the Debet & De. 
wet z yet but twelve Years afterwards, there was 
the like Judgment given in the like Caſe. 

Lond Rich . 


IJ. Debt was brought againſt an Adminiſtrator 

wer the Debet £7 Detinet for Rent incurred after the . 

2 Cro.238, Neath. of the Inteſtate; upon Nil Debet p eaded, 14 
G. and the Adminiſtra- 5 


r Ropſtan not fo 
ref Tenoug nene. | 2 
— 4 Upon the whole Matter, the ſafeſt * Way is to 
$2,618, ſue an Executor or Adminiſtrator in the Detinet 

'  Calyveſw Only; às for Inſtance, Debt was vrovght againſt 


Joſlin, an Executor for Rent incurred 72 t 


4 


®* Royſton Cauſe it was brought in the Detinet only. Hales 2 
verſus ,moved in Arreſt of Judgment, that it ought to e 

Fe br ht in the Debet & Detinet, becauſe no- 
Alen 42+ thing ſhould be Aﬀets in this Caſe, but the Sur. 
|  /11us*of the yearly Value of the Land beyond 0 


the 


Debet & Detinet.7 
the Rent reſetved, that the DN 


It; 5 
Y 


| Rent due in the Time of the Inteftate, for 1 3 Lev. 74. 


> : 
* 
1 *. 
= 
Y inf 1 — . 
* , 
1 
x 


af 


Ad, but that the Piat 
Act ons. Gant: of oy bg Re 
Debt againſt an Executor for Rent in Arrear in 

the Time of the Teſtator , after a Verdict for the , ci, 
Plaintiſf, it was moved in Arreſt of Judgment, exſus. , 

That this An op brought 15 the Debet &. Joining, 
+Detinet, which ought not to be; tor an Executor e 
may properly ſoy that the Defendant Ba — 
Th 4 but 


Dobet & Detinet. | 
but cannot ſv properly ſay that Debet, becauſe tis 
the Debt bf the Teſtätor g but the Court inclined 
that it was well enough in the Debet & Detinet. 
The Plaintiff as Adminiſtrator, brought Debt 
Atzalnſt a Sheriff for an Eſcape in the Life. time 
of his Inteſtate; after à Verdict for the Pluintiff, 
it was moved in Arreſt of judgment, That this 
Action was brought in the Heber & Detinet, when 
Marin - It bught to be in the Hetiner only, (becauſe the 
verſur Plaintiff being an Adminiſtrator; doth not reto- 
Henley, Ver to his own' Uſe, but to the Uſe of the In- 


Stiles 232. teſtate. | ;  9YTRE DJ 8 
| Debt againſt un Executor in the Debet & :Doti- 
wt r Rent Arreur in his own Time, the Execu- 

tor 0 That the Rent was worth more thun 

the Land; adjadged u good Plea, if it had gone 

155 9 farther, becaviſe he ought to be charged in the 
only; tho“ where the Land is of more 

Value then the Rent, he muſt be charged in the 
Dehn &f Detinet, voiding to  Hargrave's Caſe, 
pot that which accrues in his Lifetime ; but in 
tie principal Caſe the Defendant pleaded farther, 
'* that he tendered a Surrender of the Leuſe before 

the Tune for which the Rent was demanded, 

which the Plaintiff refuſed to accept and that 

he (the Defendant) had fully adminiſtred, and 

Strona 10. demands Tadgment of the Action; all which 
n "being frivolons, and he not relying upon that Part 
Canon, of his Plea which was good, Judgment was given 


” 


Vent 7 apainſt bim. is „ nn 
The like judgment where an Executor had a 
Leaſe of Lands of leſs Value then the Rent te- 
ſerved,” ant! an Action Was brought "againſt him 
n the Debet £7 Detinet, who pleaded, That he 
Billing- 5 not Ailets, and that the Lands were of leſs 
hurſtverſv» Value then the Rent reſerved, and demanded Judg- 
| 42-46% meg if he ought not to be charged in the Detiver 
* . only, becauſe he cannot wave the Executorſhipas 


to 


+ But Mr, Side n puts a Nute to it, 
he tells us, That b 15 ei N the | 


td the Leaſe, for he muſt renounce the whole or | 


AGES, dg vary e 
of, the Action ought to be in the 

Detinet, . becauſe he Piet E bound, and the 7 
Action is not meetly in auter droit. If it ſhould 
be brought in the Detixet only, tis Il, and fo it 
will be adjudged upon a Demutrer to the Decli- | 
ration; but if the Plaintiff hath a Verdict, tis Sw Fruen's 
cured by the Statute 16 & 17 Car 4. cap, 8, by Cate 


Sid, 344. 
tLev. 224. 


which 'tis enached, That ſeveral Matters ſhall be 6.5 vs 


amended after à Verdict which are 915 ta en 

named in the Act it (elf, and then follow thele 

qe Words, viz. And other Matters of the 1 
ature ? 


twe of the Action cha 1 45 Ry ' 1 +, 
Debt for Rent againſt un Execito! in the Heiss cord.” 
& Detinet, the Action was laid in Landen, ſup- Tita, 
poſing the Leaſe, to be made of Lands in_Oxon, . Lex, ts, 
and that the Leſſes entred, and died, and the D.. 
fendant entred as Executor, and po Demurrer g 
to the Declaration, the Defendant had Judgment, 
for though he was ſaed as Executor, yet he is . 
charged as Agne in the Debet & Detinet, | 
the Privity of Ente, and not upon the Privity of 


Contract; and therefore the Action ought to be 
Fendt whees the Landa lie, ; 


But where an Executor was Plaintiff it was 
brought in the Dabet & Detinet; as for Inſtance, - 
Debt for 3004. for that the Plaintiff by Inde 
ture, by the Name of V. N. Executor of R X. 

a ow — the * N N- Ln Ng 

xtent, a t recover the oa 
Teſtator, Habendum for ſo many Years, rendring — wh 
Rent, and for three Years Rent Arrear this Action 251 


was brought the Defendant demurred to the De- b. 23 13% 
elaration, bewuſt the Action was brought In W 


EM Of | (Fs 


| : Dyer 185. is ſati 


. 302 Bln mals Busta: 
| ths Deer & Ditinee, uf 4 Leaſe of Lände 
- which he had as N but adjudged, That 
the Action was not brought by him as Executor, 
but upon his own Contract; for tho he is namel 
1 24 in the Leaſe, the Rent was reſerved up- 


. bn his own Contract, and he ſhall have Debet tor 
i, as if he was ſeiſed in his own Right. 5 50 94 


Wd * Debree made Execuror. 


11 H48;, TT gane happens that the Debtor babes 
Hat. I his Dytee Executor; in ſuch Caſe if be admini- 
12 the Action to recover the Debt is gone; for 

e cannot ſue himſelf, but he may retain ſo much 


of the Teſtators Goods as will tit his own 


Debt. 
Se And ſo it was ad 15 gel in the nue 

3 is, That he ma fatisf7 himſelf by Retainer where 
Emin o the Teſtator eaves Aſſets, and that the Action is 
Com: 184. extinct, becauſe in Judgment of Law the Debtee 
yd without it; for if he hath Goods in 
his Hands to the Value of his Deht, the] 
ol theſe Gods is changed by the Operation of 
20 and he may retain them, but not as Exe- 


age Bit this muſt be underſtood where the hebt 3 
ſus Green, © z "are in equal \ for he ſhall not retary for 2 
Salk 21% pebt upon ſimple Contri®t againſt Bond Cred 
tors. 
The Law i is the ſame herd the Debtes adi. 
ners to the Debtor, he may retain Goods of the 
Ixteſtate in Satisfaction of his Debt; but where 
.. "two are bound in a Bond, and one of them dies] ©... 
Uiee" x28. Inteſtate, and the Debtee 2dminiſters, be de mme | 
"ſue the other. fim / 

aby ver. And where there are no Goods which ans can 
1 eg 2 retain, he may have an Action of Trover or Treſ. 
Abr. 940. pals againſt” an Executor de fon mug | ue 
Stiles 384. 235 polleſicd * 107 


2% 


Nr 


5 5 the Goods of the dead Obli or, . 


Debtes made Exccitor : =; 
poſſeſſed himſelf wrongfully of the Goods; 
may alſo have an AQ Debt againſt hp a CE 
wrongful. Executor, upon a Bond due from the 
Inteſtate, with an Averment, That none of his 
Goods came to the Plaintiff's Hands to Ur 
the Debt; and that the Defendant, after the 
Death of the Inteſtate, _ all his Goods be- 
1 Adminiſtration granted; now in ſuch Caſe 
e could not ſatisfy himſelf by Reteiner, be- 
cauſe there were no Goods come to his Hands 
2 A* and therefore the Action is not ſuf- 


nded.. 
9 tho in the Caſe where the Oblig or. N 
the Obligee his Executor, the Action is gone, as is 


before- meotion'l, yet us otherwiſe w is there 


are two Obligon, and one of them makes the 1 
Obligee his Executor; as for Inſtance, 

Two were jointly and ſeverally "bound in 8 Cockverſus 
Bond to R. B. one of theſe Obligor made V. N. Croſſe, 2 
his Executor, and died, V. NV. made R. B. the . 75 
Obligee his Executor, and died; then R. B. brought _* 
an Action of Debt againſt the ſurviving Obligor 
. this Bond, who \pleaded, That the Ob- 
9070 r made V. N. his Executor, who made the 


ige his Execntor, and that the Plaintiff had 


2 


did not ſay to what Value; and 


the ewf had Judgment, for tho! the Caf the Caſe - 


was no more than 1 one Obligor (where two 
were bound) made the Obligee his Executor, yet Ks. 
ſince the Bond was joint and ſeveral, notwith- 
ſtanding the Action was diſcharged againſt one, 
yet it hes againſt the other. | 
My Lord'Hobert, in Fryer and Gildridge's Caſe, Hob. 10. 

ztells us, That if a "Debtor makes the Executrix of Poſtes 
the Debtee his Executrix, and leaves ſufficient l. 
ſets, the Debt is ſatisfy'd by Reteiner, and conſe» _. 
ar no new Action can be brovght for the 


Debt, 


/ 


- =] P 
„ 
* 
* A A 
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— 


1 
8 
. 


\ 2x 483. If. 


| 324 “˙H Debtor made Executor: 
Debts S agrees with former Reſolutions in 


Cro. cr. And in Dorcheſter and bh Cafe it was fe. 

2 7 ſolvd, That if the Debtor makes the Debtee and 
another E xccutort; and the Uebtee refuſeth to 4" 
the Will, the Debt is not releaſed <9, but At 


* er, he may retain for his 
Debtor made Execntor. 


If the Debt makes the Debtor Pxeeuter, th 
m Extinguiſhment of the Fa for 'tis a Releaſe 
the A the Party himſ; rae 
But where a Man dies Inteſtate, and the Or. 
inary commits Admin ation, to the Debtor,. the 
Hard 3s. not extinct, but it ſhall be Aſſets in d hi 
ands ag to b. dhe becauſe the Ordinary hk 
Sept 36, 29 5 6 hs he Debt; and fo 18 the 
third Re N57 in Bir obn Needham's Caſe, 
auen Lebe a erin. is e to the en 
5 bt is nat extinct, .\ 
5 14055 90 
Se tit, Ty: y be neceſſary in this « Place to ev, 
Aſers, 1) I Lone Caſes 11 ebt i. releaſed or fuſ- 


„ 2 . fol in what Caſes * tis not releaſed o or extin- 


2 . * 041555 the Tete makes the Debtor and mother 
tors, and oneof them makes his Fxecutor, 

I oe 2 the ſurviving Co. Executor ſhall not 
27 e, 4 have an Action to recover the Debt againſt the 
5. Fita. Executor the Debtor becauſe the Debt was 
38. once extinct; for it oy Id not be brought but in 

the Names of both the Co. Executor, notwith- 
ſtanding one alone adminiſtred, and it could not 

2 be dne in both their Names, becauſe the 


Debtor could not ſue himſelf. 
e Hebtee marries one the e of 


Fitz, Exor. "the Debtor, . who bad. proved the Will, the Debt 1s 
* cat but if the Wil had not been brach the 


 Debyov wade Exeemon, 9 
Debt remains; bertuſe, in ſuch Caſe, Ne might 
10 the cen n the other, without nan 


ing! mſell. 0 


1 | 
he Debtor by Bond took ot Amin ration to 
the Debtee, and made . N. Executor, and died; 1 ie 
one of the Creditor of the Debtee- brought an ves 
Action of Debt againſt this Executor; and ad- Smith, 


judged, That the Action was well brought. a 
The Obligor was made Exerutor by the Obligee, 
who died, afterwards this Executor adminiſired 
ſeveral of the Goods, but he himſelf died before 
Probate of the Will of tht Obligor, and made his 
Wife Fxecutrix ; ſhe proved her Huſband's Will, 
and tpok out Adminiſtration to the Obliges with 
his Will annexed, and then ſhe brought an A- 
ion of Debt againſt the Heir of the Obligor, 
(Executor as aforefajd) upon this Bond of his 
Anceſtor. The Queſtion „That ſince th 
Obligor bad adminiſtred Part of the Goods, thi” + + 
he died before Probate of the Will of the "Obli- | 
gee, by which he was made Executor, whether, © 
" | the Will was a Releaſe of the Debt And ad- 
| judged that it was. It was objeQed, That when 
an Executor doth adminiſter Part of the Goods, 
F and dies before Probate, and makes an Executorr,ĩ 
| that ſuch Executor cannot be Executor to the firſt 
+ || Teltator, but Adminiſtration muſt be granted to 
bim with the Will annexed , which is very true, 
and the Reaſon is, becauſe men /Fxecutor cannot 
> ve the Will of the firſt Teſtator, for. no Per- 
„ben can prove a Will, imleſs he is named Execu- 
+ | for in the Will it ſelf; but if the firſt Executor 
had proved the Will, then his Executor might 
© | have been Erecutor to the firſt Teſtator, becauſe 
'c | in ſuch Caſe there needs no new Probate but in 
f the principal Caſe, tho? the Executor died before | 
Probate, yet by his adminiſtring ſame of the | 
Goods, he had taken upon himſelf the whole 
Adminiſtration, 


Admigiſtration; and was compleat Executar, be- 
cauſe. all Payments made to hi and. 
ee meg Pm ot 


Rent, Where 
1 & Reverſion comes to him of a Term for Years, 
and for Rent accrued, fince the Death of the Te- 
fſtator, tho not before; he may bring an Action 
| of Debt for a Debt due to his Teſtator, and all 
this before Probate, ſo that the Law takes No. 
tice of him as an Executor, and he is till 
Refuſal; Now this Executor was ſo far. from a 
Refuſal, that he adminiſtred the Goods, and;ac- 
cepted the Executorſhip, and 'tis that which, a- 
mounts/to a Releaſe of the Debt; for where the 
83 ſame Hand is to pay and receive, that amounts 
vaſe to a Diſcharge j but this muſt be underſtood, in 
Wangford, the Caſe of an Executor who is made by the A& 
x8alk.299. of the Party, and not in the Caſe of Admini/tra- 
tor, who is made by the Act of the Ordinary). 
Frye: . The Father and Son were bound in a Bond to 
4 V. R. who deviſed all his Goods to his So V ife, 
Moor 85 5, and made her Executrix, and died, then the Son 
Holy 10. died, and afterwards the Wife died Inteſtate; 1 
SS judged, That the Obligee, by making the Wife 
* Aida of one of the Obligors Executrix, had ſuſpended 
the Action ſo long as the Executorſhip continued, 

_—_— and a perſonal Action being once ſuſpended by 
_ 125. the Act of the Party himſelf, is quite, extinct; 
and tho' the Debt due on this Bond (being a Choſe 

in Aion) cannot be transferred by a Deviſe, yet 

it ſhall enure as a Declaration of the Mind. of 

the Teſtator, That the Debt ſhould beentin&. 
The ſame Point was adjudged afterwards. in 

Jones 345. Webb and Dorchefter's Caſe, (wiz ) That if the 
Cro. Car. Debtee makes the Debtor his Executor, the Debt 
r i diſcharged, becauſe a perſonal Adtion. once 
poſtea a0). N apt A dee 2356! TE ſuſpended 


e Teſtator's Goods z he may avow. for 


3 


Probate he may maintain Trover for any of the 


r EE 


S.. 5 © SST». 29 


| teſtate, then by 


Debtor made Exector. 
ended by the AQ of the Party bing l 


e for ever. = | 


And that which comes nearer to 

Gildridge's Caſe was likewiſe then-refolv'd,/ (viz) 
That if two are jointly bound, and the Obliges 
maltes one of thei Executor, and dies, nn 
ſue the other. 


4 30 Cer 2. There was a Caſe; hap 
which — 3 be properly inſerted in this Place. 

C. The Debtor — Execution at the Suit of at. 
the Right of Amine fell the Prins 
the t of 4 at ion to the 
who moved for a to be brough 
to Court in order-to be — rged 575 715 
That if there were no Debts o t 

ting this Admin tion to 

his Debtor the Debt — diſcharged; but — 
Court refuſed to grant an Habeas 3 — 
conflat de perſona; "they adviſed th 
renounce the Adminiſtration, and to get 
ed to another, and then he might gang 
by à Letter of Attorney from ſuch Admini 
tor to acknowledge SatisfaCtion, for he could not 
make a Letter of Attorney to diſcharge himſelf, _.. ..» 
(20 In theſe Caſes following the Debt is ot releaſe | 2 
&d or extindd. 


If the Debtee makes the Executrix of the Debtor 11463 
his Executrix, and dies, this is no Extinguiſhment 
of the Debt, becauſe the Executrix is intitled to 
the ſame, not in her own Right, but in the Right 
of another. 

The ſame Point was adjudged many Years al. 
terwards 1n Dorchefter's Caſe, (viz.) Webb and Dorcheſter. 
Dorchefter: became jointly bound to Amr Row, in _ 
a Bond for Payment of 260 l. Dorcheſter made his Gar ys 2 
Wife and the ſaid Amr Row Executrixes, and jones 345. 
died; A»! Row the Obligee renounced, but the 


_ of Dorc h. fer, who was Co-Executrix with 


Ann 


and C. ö 
Aa ; 


| , 


462 


'Dibvoy. made Bxecutor. - 


Aw Row, adimiriiſtred all the Goods of her Huſ: 
nd, and afterwards was made Executrix to 4m 
ow the Obligee, who died; and then ſhe brought 
an AQtion of againſt Webb upon this Bond 
and adjudged, — other Things, That it was 
well brought, (on That e the Debtee 
akes the Executrix of one of the Debtory het 
the Debt is not diſcharged, becauſe ſhe 
bath it In enter dyoit, 
| | Anno Jar, the Debtor and avachey were made 
| Rxecutorn by the Debtee who appointed by his 
wy; That out of the Debt due from them to 


A ny ſhould pay certain Legacies ; adjudg 


& were recoverable in the 
"SE 


r by making the Debtor Co- 
with Ls, the Debt is not extinQ 
wn 
fy their 


teen, but hall be Aſſets in Hande to 

cies, as well as to pay Creditors, 

80 U true the Co-Executor hath no Remedy 
ainſt him. 


$0 where the Teſtator deviſed ſeveral ies, 
hr and the of his perſonal Eſtate to R. B, 
YO and made . M his Executor, and died, which 


107, fla Executor was Debtor to the Teſtator in 400 l. 
Wy now tho! it was infiſted that the Debtee having 
made the ſaid Debtor his Executor, the Debt was 
dy that Means diſcharged, and ſo the 400 l. was | 
no Part of hie perſona Eſtate, and if ſd, then '< 
there was no Refidnim, and that there was ſuffici- 
ent beſides to pay all Debts and my. et it 


was — 8 — „ at Wd ould 
k 00s to to whom Reſidnum was 
ide * aforeſaid. WT 


8o that upon the whole Matter, where the 

| Ef ae, bebte makes the Debtor Executor, and deviſes (3 

q ſeveral Legacies to be paid, or oweth ſeveral | | 
Debts at the Time of Nis Death, the Debt ſhall 


not be extinct as to the Legatees, but is * 
1 
1 , , 


Debtz, "which are firſt-t0 be paid. 


ble by them, and in the firſt Place ſhall be Aſſets 
in his Hands to ſatisfy the —_ 2 


Neither ks the Debt extin@ b granting 
tion to the Debtor, eſpecially 'C wet nn 
t an Action of , 


Ay where an . 

Debt againſt the Defendant, who pleaded, That e 
the ſaid Executor was cited to appear before the 1 
Onlins ty to prove the Will, but made default, 10 
and thereiipon the Ordinary committed Admin: 
fration to the Defendant, by Virtue whereof he 


Qudged, That by u Probate of the will 
the Adminiſtration granted, that Adthink- 
tration might be defeated; und tho' the Executor 
had made default, he might proye the Will at 
any Time. 


ban, which are fr 10 be patd, | * 

See Devaſtavit, poſt, 224 705 
ere being ſevera] Degrees of Debts in our 
Law, 1 it way be very prejudicial ei 
cutor or —— to pay them inter ſo Ordiney 


therefore tis neceſſury to ſlew nnn 
the Debts are to be paid. 


ö 
| 
| 
a 
1232 obtained in 
d 
9 


did adminiſter, and ſo the Debt was extinct 
but a 
after 


1 


minſter, ere $0 be paid be 


Court: ef Record at S 


ſuch ; are to bs 
(4) Debts 


"A 


P 


210 


firſt ſatisfied, hut before Execution the Executop 


ee Contra} are emo w/e 


ty Lac ies in the next Place. 
6 t of an n to prefer: Cre 
"Tis meine * That Judementa Renners 
* the Courts at — — (hall be pa'd before 
Statutes, becauſe Judgments are Debts of 2 
Nature than any — Records, ar than an 
_ due upon Recognizances, for indicium 
in invitum, 2 tis upon judicial Proceedin 
in theſe Courts of Record y and therefore f. 
1 are more notarious than Debts — on 
rr which are likewiſe Debts 
on Record, but of a more private and elande - 
ſtine Nature, as being acknowledged by the Con- 
ſent and Agreemen a be Ke Farina r ſuch 
udgments muſt Rm are no 
earances to hom. 
And *tis not Precedeney of Time when the 


Debt was cuntracted, which gives — pl 
Title, but he Who ſuſt ſues Execution hall 


which ſudgment he will. 
ee are to be paid before nn 
ain they are to be 


paid before Bonds, for 


Lirrleton wy are of an ipferior Nass (vin) there was a 


Fn, on a Ki. fa. againſt: the Executor, he pleaded, 


WEL 


Ed. 6. 
do. 
. . 6 


ent in Debt againſt the Teſtator, and up- 


That before he had Notice of the Judgment, he 


had fully adminiſtred in paying Debts on Bonds, 
and — 0 gy it was OS ted an ill Plea, 


for he ought to take Notice of Debts upon Record 


Eliz. Dyer at his Peril, and to pay them firſt, 


3 8Þ, 


2 Roll, 
Abr 927. of the Teſtator; but if it was due and owing — 


bey are to be paid likewiſe before Rents, eſpe- 
cally if ſuch — became due aſter the Death 


Dai 


Q uw -_- © 


* $f to bo paid. | | 
the Teſtatoy in hi: Life time, then it ſands in the 
ſame Equality with Debts on Specialties. 
2.) Hut in ſome Caſes Rego nix ancei may be paid 
ara” 5, but alway before Boner... 
J. There was a Debtor hy Bond and alſo; by 8 


Recognizance, und Judgment, was had upon the Ann. 
and before Execution the Obligor mad 1 : 
is Wife EKxecutrix and died ; then his Goods 4 . 
taken in Execution upoN the | nix ance | a vi 1A 
afterwards the Bond Creditor bronght a Ki. 


- a0 15 417 
againſt the Ezecutrix, to ſhew Cpule why he got 
ſhould not have, Execution on the Judgemeny hac 4 
on the Bond, to which ſhe. pleaded Execution g 
the Recognizance, and it was held-a good Pl 
becauſe the Fxecutrix is chargeable with the j 
Debts of the Leſtator; now the Debt. upon th 
Recognizance was & juſt Debt, and the 10 880 
thereon was an actual Recovery by due .Courſs ._.. 
of Law, which ſhe could not prevent, eſpecially -... .. 
having no Notice of the Judgment. on the = 

In the next Place, if there is a Statute or Ne. Robfhg 


 Ccognizance for Payment of Money, the Executor 1; 


/ 
may plead it to an Action of Debt on a Bond, 1 5 


tho the Day of Payment on the Recognizance is A. 927% 


not yet come, hecauſe tis a certain and preſent #ridgn. © 


Duty. tho! tis to be paid hereafter, 79, Bo, 


So where there was a Statute for Payment of Goldſmith 
Money, with s Defeazance, reciting, that the vrſw __ 
Cognizee and the Teſſator became Sureties to B. 2 Ki 
for 1001. Debt due from the ſaid Teſlator, and it %% 
was thereby granted, that if the Tefator paid the, t Roll, | 
100 l the Statute ſhould be void; adjudg d, That Avr. 926. 
tho* this 1001, was not in the Statute, but a col · 
lateral 8um to be paid to B who was. a Stranger 
to the Statute, and not to be paid to th Cognizee 
himſelf. and ſo no Day to him; and tho” 'tis 

robable that the Heir of the Teſtator might pay 
it, yet ſince the Statute was for Payment of a 
| P 2 certain 


* 


| 21 | Debts, which are firſt &c. 
dbertain Sum of Money, for whith the Executor 
might be charged, he may plead it to an Action 
of Pede upon i Blind: a! 
wy 125 Bondi for PayMent of Money pull bb 
Harriſon's nog ore 


the Statntes for Per formance of Covenants, 
Ceſt, Whew none of them ave broken, and pdt never 
4 Rep, of. way, for tis not teaſinable that « Contingency, 
+ Roll. Which may tiever happen, ſhotild be '@ Par to a 
9 preſent and certain Debt. 
Phillips But if the Defendatit in ſuch Cafe ſhould plead, 
= aud That the Statute Was for the Payment of 400k 
2 Cra 35. r an Sum certain, which remains yet in Force, 
it hall be preſumed to be made for a juſt Debt 

I not for Performance of Covenatits, and will 
kill the contrary is ſhewn, © | 
„ Next to Ge Statutet, and Bonds, all 

| tr „ Contra are to be paid; but us 
1 Roll, Servants Wages ſhall be paid before ſuch Debts, 
Abe. 927. {6 Legacies ſhall be paid aftet them | 
F Bit Legacies ſhall be paid before a Bond to do 
Nea g collateral Af, as where the Teſtator was bound 
verſw in a Bond to do ſuch an Act, and having devi- 
. fed ſeveral Lepacies, he died leaving only enough 
Ahn. kg, to ſarhfy the Bond if it ſhould be forfeited ; it 
. Cro. Elia. Was adjudged, this Bond was no Bar to the Lega- 
457+ S. C. cies, becauſe tis uncertain whether it would ever 
pee forttited. 15 
File 380 tis uncerfain whether any contingent Co- 
verſes venant ot the Teſtator's Will be broken or not; 
Lambert: and tho' Legacies, which are meer Gratuities and 
Sale 35. NO Duties, for which any Action will lie at Com- 
mon Law, yet it was held, That if ſuch Cove- 
nants are not broken, the Legacies may be paid; 
| Poſta fbr a Covenant likewiſe is no Duty till broken, 
27% 8. C. and it reſting in Why cy, whether it may be 
broken or not, it ſhall be pieſumed that it will 

not be broken; | 4 79 
* n RNC, eee 1 rn BY 


. 4 s ww mn a 


/ 


„ Aw ors 


cord, as upon an Inquiſition found, or to Fines 


' Delegates, uy 
; a n and Relieft are to. be paid before 


as : * A Ss : 
(s.) Laſtly, An Executor bath the Pivilege to 1 Roll. 
prefer any of the Creditors deer the ref; for if de- . 976. 


_ veral Actions ate brought againſt him of equal Se £1g- 


Natures. he may confeſs Judgment to which he comb ver. 
will, and ſatisfy hien firſ, unleſs tis in the Caſs . * 
of the King, Who is entitled to a Debt on Re- 


and Amerciaments in her Courts of Record, in + luft. 32. 
ſych Cafes the Executor hath not a Privilege to 
prefer apy Creditor before her, but theſe Debts 

80 it there ure ſeveral Bonds, the Executor 
may pay which he will firſt, except a Suit is 
commenced for one; but in ſuch Caſe, if pend- 
ing that Suit, another Bond Creditor brings an 
— ainſt the! 227 he may peter yen 

e will, by confeſſing a it to one of them, 
and he ſhell be firſt Tatiefy'd. Tf 
An Executor procured another to ſite him for'a'niundivell 
juſt Debt, and the Plaintiff obtained Judgmentj w 
which {udgment the Executor pleaded to 9 
Action brought againſt him before that Time; 84.22. 
and adjudged good; for there is a Difference be- 
tween Covin and Conſent, and an Executor hath : 
Liberty to pay one before another, even where he N 
hath Notice of the Action; for tho' in Conſti - 
ence all Debts ought to be paid, yet in Point o ö; 
Circumſtance there may be more Reaſon to preſ . 
pne, as if the Creditor be very port. 


wann 

Delegates; See Apel. 

5 13,211 K. 90 fm * 
BY the ſame Statute Which prahibitt Appeals 25 H. 8. 
to Rome. tis ded, That if Juſtice ſhould p. 19. 

not be done in the Archbiſhop's Court, the Party 


may appeal to the King in Chancery, (which was 
if formecly 


dls Delexater. 


formerly dene ns. to.the ge) Page) and thereupon 
Lord 2 fon iſſues forth a 


Commiſion. v 2 
the Great Seal, dueKted te an equal Number ber of 
Civilian aud Copen Law Lawyers, who ate £6. deter- 


i mine all netten Cauſes by Virtue of ſuch 
4 "i - Commiſſion; and becauſe they are appointed or 


ated: by by the Kings Writ, they are called a 
Wow * bn y have Aber ng 
uw Is la three 1 an ein 


* | 1 int 1449 44 


9 0 . Pom 1 Centebcs Wow 

Ay « by the Arebbiſbep or bis . 
1 a Sentence given in a0 ſuab Cauſe, in 
$ #xempt, commonly called the Prewliars: 
0 wege ngeys pon in tbe Admiralty Court 
Suits Civil 4 Mt 


e tothe G. % 


rant a 8 * Courſe ; but it the Sen» 

„ y Virtue of a general Commun from 

the Kin ＋ ſuch Go e there lies no Appeal to 

a Roll Nn in 5 de muſt be te him generally, as 

Abs. e de in the ſupreme Head of the Chureh in all 

Cauſes, and this muſt be under his Sign Manual, 

and then the Lord Chancellor may Aue out 4 
\ Commiſſion of Delegates, 

th An Adminiſtration was granted, and an Appeal 

= 2 ht te the Arebes, and there it was con- 

Lateh, bg, firthed, and ſo it muſt 'be remitted to that Court 

| from whence the Appeal was made y but if it had 

been reverſed, then the Court is ouſted of its Ju- 

riſdiction, and the Court in Which it\ was reverſed 

uy rant Adminiſtration de novo, tis an Autho- 

ry which they have by Vietws ofa Statute, 


ib 4 k 


\ 18 5 N10 N 1 7. ble, 


SIN MK a J. 5 Vs * 


* 


= 0 


ine, by the ory and a6 
1 


1 in ah theſe Caſes the Lord Chancellor — 


4 * 


| 

| 

| 
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Wife, until his Son ſhould come of 


_ 


(9 #9 its 4 - RT. G24 Y * 


1 3 4 


dfn, and not 1h Parobaſe, 2 


D tent lo our Law fignifleth in Onle..oe 
ene Whereby Lands or 'Tenements are 
derived to another from his Anceſtor i Hut ſbra®« 
times the Word hath a larger Extent as it ſtands 
in Oppoſition to Purchaſe, (uin) when the Help 
—.— the Oy _ of. — 50 
nſtance, where the Anceſtor by any Conveys 
ance whatſbever hath « Freehold for Litey and 
in the ſane Conveyance another Eſtate is given 
to his Heirs, either in Fee or in Tall, in ſuch 
Caſe the Word Helv: is & Word of Limitalon, ns 
he ſhall be in by Deſcent, and not by Pu 
The Father was indebted 8 * | 
ſoiſed in Fee of Lands, he Furey them to 
Ago, Re , Remain» 
no other oment 
That the Son (hall be in by B. 
all not have his Election to waive 
It, and to be in by the WII. 
Note, Holt, Chi "Fuſes, held, That where 8 
Neviſeio:to' the Heir at Law (us in the Caſo be- 
fore mentioned) paying ſuch Legacies, and {or der 
fault thereof, Kade in ſuch Caſo, till 
default is made in paying the Legacies, the Son 
ja in by De * — —— 
Remainder» hath, is __ Wd ® 4 ax 
Deviſe z and wn it was held in Fol pr jan 4 ' Browns 
Caſo; where thi» Father" deviſed bie Lands-to his 
gon and hies Heirs and if he died Wiek 
eig the eldeſt Son, then to him und 


der to his Son in Fee, and died, he 
Lands sdjudf 
— —— 


| is Helen adjudged, That it was not by Deſtent, 


by —_— to * e 'n 7 4 N 

mai to a Stranger, * c imple to 

F') ww 9 7 Law. 1. 
A. 444471 10 Vs a4 534 


— & 


_— 
Balk. 241, 


| 4 Bo where an Heir taketh any y Thing which 


\ 


Stiles Rack 
2 Roll. 
Abr. 626. 


Deſcent, and not by Purchaſe. 


In a Verdict in Ejectment the Caſe wag, 
The deviſed his To to his Grandſon 
in Fee, upon Condition, that he paid out of them 
2051; to ſuch Perſon as his Wite by Deed hall 
1 t; and died. The Grandſon entered, and 
made no Appointment, and died; then the 
Grandſon died without Iſſue, and the Heir on 
the Mother's Side claimed, and brought an E- 
1 — and the Defendant claimed under the 
r ok the Father's Side. The Queſtion was, 
Whether the Grandſon took by Deſcent or by 
Purchaſe under the Will; and adjudged, That he 
was'in by Deſcent, becauſs the Will — him the 
ſame Eſtate ns the Law would have done, if there 


bad been no Will, tis true it was under the Pofſi- 
- hy bility of @ Charge of 200 which never hap- 


ing, by Conſequence he takes as Heir at Law 
— . Part of the Father and in this Caſe, Gib 
': pls 'Caſe was denied to be Law. = 


have veſted in his Anceſtor, altho it — 
in the Heir firſt, and never in the Anceſtor, yet 
the Heir ſhall de in by Deſcent. 

So where E. 4. doth covenant with me, That 


ill Rand ſeiſed of the Mannor of H. to 
me and my Heirs; and I die, and af · 
B doth cor vey unto n A. the Mannor 
ben Caſe my Heir 2 have the Man- 
— 7 by Deſcent. 

Havin en thoſe inſtances whireln 2 Man 
ſhall be ſaid to be in by Deſtent and not by Fur- 


e he Tetator had wo tro two Ven 
his. Lands to his Wife for Life; a 
after her Deceaſe to. R. Z. his Sor ad tis 


© rotations was ns That took 
Fs 1 t 


R. B. ſhall eonvey unto him the Mannor of 
wi 


r mBanowm -o mem moms... oo... 


5 _-_ ſhow whete-in er _ 


=— 6 


Deſcription of the Things' deviſed. 11% 
took by Purchaſe and not by Deſcent, becauſe he 
did not take it preſently, as he would have done 
if it had been by Deſcent, for he is to take it after 
the Death of his Mother; but adjud fed, or 5 
Deviſe wus void, und that the ſa 
Deſcent, becauſe nothing more is LIT to 2 
but what the Law gives him; and as to his ta- 
king it after the Death of his Mother, that makes 

no Alteration in the Eſtate limited to him, but 
ſfhdws when end in what Manner he ſhall come 


to it. 
88 Deviſe of his Lands to bis next Hr ot Law Clue 
for ever, provided he pay 1001. within Six Months v/v 
an Death of his Wife, to ſuch Petſon ag ut. * 
de dell dne the Queſtion was, Whether the 6 5,, * 
Heir took by Purchaſe or by Deſetne + It way — . 
ſiſted, That he could not take by Deſcent, e, | 
cauſe it was cl wich a Charge by the Anes n 
ſtor, vx. with the Payment of 100 l. Which mide 
an Alteration of the Eſtate, becauſe he took it 
7 than 7 — 11 1 it j 
adjudged, ayment of the Money 
op no — as to the —— 1 — 
n in Equity upon t t 
it would be a very violent Conſtruction of the 
1 to make the Heir a Purchaſer. 


See TheSimple. See Gilpin Caſe. | 
ee of the Things deviſed. 


V the Civil Law an erroneous Deſcription of 
the Bounds, Limits, Place, or Situation __ 
Lands deviſed, doth not prejudice the ihe Lend 
n is not vidi in 


And with this uncle Lav, © — 
nay be ſeen in the the Inflances following * 
| 4 (1) Ts 4 


ü 8 Life and there was he 


| Daſeription of the 
110 eee de: 


5 ——.—.— 


featnent the Ca C __ Gat the 8 
din 1 in Pee contrafed with T. T. to ſell 
C to him, but no Conveiance was I" 
den airy om ſold the ſume Lands to # 
Aſſurance made to hith(elf ; and 
. deviſed e Landis in theſe Words, vis. _ . 
N t R Ni 1 n wy Lands, which I pu 
0 of Tn when in Truth they were not p. . 
D of him, but under the Contract of th! V 
Cre. Elie. 90 wh had no Aſſuranee; and adjudg'd the Der 
x2 
vue Ws | 9 os all the Profe of his 
ſs N lyi — tre Ao 1%; in 
Knoll, a rest tete, called 0 11. 
the Land ſuppoſed to be ASTD laid 2 
yet e . char the Prof of that Land 
aſe y this nl. "1 1 
he next erronetiis Deſcel & the Thing 


Chamber 


hin werfe N vis A Heviſe of an Houſe where. 
ner, 
Gro. Car, 


in Mow'y Neebotty Awelleth, caHedithe Bite Swan; 
'tchollx — only the — of the a y _ thre 
'*Roome yet that t 
Hes «© for the en in the Begin- 
— the Sentence; and the Conthifion' by the 
Name of the White Swan, muſt extend to the whels 
Houſe. If it had not been named by the 


iti. 
edlat” Name et the hier Swan, it mi {have 

ora an nm COS 7 oy 
0 n 
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Rear me 7” - == ww FFT Tt Ywiw 


by the Words All bit Jaid Terements? 7. 


1 the bun * — cap me 
Entry and Three Rooms, : 
$0. Deviſh of his Corner Hoyſe in Andover, ner 
the Tenure of Hitcbroek, when in Truth it * 35 
not in the Tenure of Hitchcock, but of — ghd} 
but Hitcheock was Tenant of the Teſtator's Houſe Houſy {ov * 
next adjoining to the 8 
That the Houle which was really 
of Nitebcork did not paſs, but 7 
Houſe \ for tho that Heute was not 
Hitcheock, yet the Dev is good, betauſe 
Houſe was feln deſcribed before by the 
Name of the Corner HonJe, and the Addition, uin. 
in the Tenure of Hitchcock, is u plain Tir oy 
and tho! falſe, tis but Surpluſag a oy ſhall not 


as Rolls Al 
in be Tenure 3 l Abt 
＋. the Corners 313: 

the 2 
the 


vitiate that which was m uſage | 
+ $6 Where the 1 * had two „l Begnal 
called the U; oe ang Lower: and de. / 


viſed all his Ho for Pay nent of ha bebte Hot 2 
until his Grandſen was of Ag, and aftefwards he. * _ 
deviſed All bit ſaid Terements, vie: Two Parts of 
the Nether- Houſe, for ruiſing 200 |. the Remainder to 
his Grandſon and his Heirs, &c. the Queſtion was, 
Whether the viz. and the Clauſe which r 
did reſtrain the Deviſe to the NMetber-Honuſe, or * 
whether the Whole was deviſed to the Grandſon 


that thoſe general Words way | 
Whole and the vis. is Th dire@tive how Part of | 
f 0. ; 4. v 
(2) 4 of the Perſon 1 — 
0 pn i av A not J e the Will; ſo as , 
wor Oe Loci 4, rtainty what Faq the An , 
te 


ſc 1A Deviſe to . B. the 444% Son of * 2. 77. fr 
alt ugh: his Name is not #, B. but J. g. yet the 7%, 
Will V good, becauſe there is a Gertainty of the 1 
Perſon, | py Owen 37. 
1.5 7 


; i" 


220 Deſcription of the Perſon, — 


Brown Jut it there are ſeveral Ae 
= y and the ſame Perſon, they mult all meet RY 
E Ti of the Will executed, or the Deviſe is bald 


d. 

* A Man havin ng the Mannor of Vun ners and 
ba 0 Manor of  Chnrchall, deviſed & aner: to the 
ba oldeſt gan of Richard Foſter in Fee, and the Man- 
Charcball to Mage. Waters for Life q and: 
e ſhe die, any of Fofer's Children then living, 
then he deviſed the Manor ot Chwrchall to him that 
have the Mannor of Nur ner. 9 Fei flor 
ad two Children, George and the eldeſt. 
died without Iſſue, John Fofter ſo l Wuarners, theh 

Margery died ad — thut he (hould not hav 
the Mannor of whwrchall, for there were two De. 


ſeriptinps ol the Perſon who ſſiould take by this 
wy Richard Foſter's ( bild and ſuch Child 


b have the Manor of Warners ut the Time 
. of the Death of Margery, and both thoſe Deſerip- 
15 Tions ought to meet in the Perſon at the Time bf 
tze De ſo executed, which could not be in this 
| Caſe; becauſe, tho' the Perſon was RI hd Fofter's 
CD noe en 
me k t 
ſold it in her Life. time. | 
Pon verſiy — dee the Teſtator had Iſſue a Son and 
Smith, 7 he deviſed his Lands to his Son in 
7 — eule. Corps 4 if he dy'd without Iſſue, that it 'ſhou! 
1. . md bene g Th Sn dy 
ito ue, the ter was t | 
16. el ad} , that the next' Heir Male u 
2 not the Daughter ; for tho ſhe wag 
he mags , (he u, nog of bis Name, that be- 
loſt by her Marriage. | 
r The like Reſolution was in Fobſon's Caſe, vin.” 
Cr the Deviſe was to u certüin Perſon in Tail, Re. 
. mainder to the wext of "Kin of his Name, and the 
nert of Kin was the Brother's Daughtet, who was 
e but it was held, that if ſhe had bern 


90 5 2M unmarry'd 


* „„ „ - 


Diferipiiow' of 1b Perſon Sd. 241 
unmarry'd at the Time of the Death of the TG 
ſtator, the Deviſe had deen good to her, tho 
had been marry'd at the Time of the Death 
the Tenant in Tail. „nnn N 
„uno 29 Cor 2. The Teſtator had a Sen and u el. 
Orandſon both named Nobert, and deviſed his / " 
Lande te his Son Robert in Fee (who dy d in the 5% 2 
Life-time of his Father) who had alſo given s Aale 400. 
Legucy ve the Will to his Grandſon: Robert; 2Mod. g1g 
Afterwards the Teſtator new publiſh's his Will, 1Vent. 3, 
and declared that his Intention was, that Robe Tr. 
his Grandſon ſhould take by his Will inſtead or 
his Father ; It was objected, that this new Publi- 
cation of the Will by Parol, could not alter the 
Words o the written Will, fo us to put a new 
genſe on them; for Son and Grandſon are diffe- 
rent Names of Appellation, and ſignify diſtinct 
Perſons y beſides, s muſt paſs by a Fill in 
Writing, and Robert the Grandſon is not named in 
the written Vill; but adjudged by three Judges, 
that « new Publication is equivalent to a new ri. 
ting ; and though the Grandſon is not within the 
Words of the Will, 
wetter for he 18 a Son with a 
t Devoggs contra. | | 
Afterwards a Writ of Error was ht in g. R 7797 9 
Scroggs being then Chief-Juſtice ; and the judg- 7 7 wh, | 
ment was reverſed againſt the Opinion of Dolbem, l Words 
viz, That no Parol Averment can carry the Lands dogg | | 
to one Perſon, where, by the Words of the Fill „n; nw | 
Mm Writing, tis plainly deviſed to another; and here war no 
that in this Caſe, the Teſtator had diſtinguiſned Cendſen | 
in the very Will between his Son and Grandſon, „% 
and that the new Publication, and Parol Decla- f Amnes | 
ration, would not make the Word Grandſon en- werft 


® Ju! they 
mus be . 
_ 
et the Word Sow is applica⸗ — — 


inction \ IN! re 
Diſt . 


e genre? Deſcription of the Rye this *%, | 
A to A genera on on, t 
Caſe ha viſe to the Wife for 2 Ln . | 


ned, via. at 4 1 
Ppe Life, — | 


B SS ow” I... Tract _ 
= — - - ” 


— —_— — ———— — 


an —Dſcrifttan of the Brrſon, & 


Mob. TM ' he dy'd without Iſue of his Body, then to bia r 


Life, and after her Death; td his Children 
red theſs ave; general Words, but yet are a 
Deſeription ai the Perſons 1. ſhall take.) 
Parke But a Deviſe to his Wife for Life, and after 
e winds ibu ſuo, where the Teſtator had a \80n 
8 ind ty thin uns held to be void, hecauſs 

* the Word [Je being in the ſingular Number, tit 
| » uncertain Which of his Iſſue he meant, either hit 
Bon or But Juſtice Croke telle us, it 
13 0 | hall go to the Son as moſt worthy , and with 


1 * Lord f Hala, who anc Opinion, 
15 ns, dim that tion in Anderſo Was & ketle too 
*Owen 37 Jr where c 


fur de Prſond, the *Deviſe i js not 
" aid, a Deviſe to a Corporation, though not by 
the incorporate Name : 80 n Deviſe _ R. B. the 

ef Sow of T. B. though his Name is V. is good, 

Yd ng the other Words __ ſufficient Cer- 

ty. 

ins The Teftator had a Son, and a Daughtey-who 
i fad Iſſue dnly a Daughter; and he deviſed: that 
— WY his Lands-ſhould deſcend' to. V. his Son y'and —— 
" Heirs of| bit Name, equally to be divided Part nt and 
285 — Part alike. Georg Coden his Brother was of 
pry OI His Name, but not Nis right Heir; the Daughter of 


his ter was his right Heir, but not of bi! 
Name: It was adjudged, that ““. had an Eſtate 
nil, and that the WIll was void as to the Rever- 
. Gon, for that deſcended to V. who dying with- 
„ ent Ide, it deſcended to his * Boe the 
Tedſtator never intended George ſhould: have it, 

oy becauſe it was to ge to the next Heis of his 
ö - Name, Part and Por lik ; 
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Devaſtavit or Waſte in an-Exeoutor.or- Ad) ** © 

- miniſtrator, is when he doth» miſe 

5 * of the 3 a" iet de Tru 
in the manag 0 the 

Lara. n. an this he may doin {overt 


5 Ly When be ab. hors D, ad ba 


WY 7 be cap type] yore ay Debts in Order, h 
theſe Judgment, bh og re befor * 7 Bond 1 


15 * he releaſes 0 Debt 7 Duty (befor ba 
bath received it, or an Action by which be ne 
recoverad it. 


ö 
| 
ö 
4.) When be fraudulent a: the Orb! tie 
. KL vo fon pope 5 / n 119230.) : 
4 All theſe, and ſuch like, are Waſte in the Exe- 
7 cutor, and will make him chargeable de Bonis 
FW Propriis, but not the one for the A Act of another « 5, the 


Executor, neither is an Executor of | ſuch Waſting Sterne 
Executor chargeable for his * Waſte,” c 5 
- But in all theſe Caſes, if the Executor is ſued 

and he pleaded plene adminiſtratit lly, or 

he plead $ ly, that he hath no more but 

to fie _ a > and and the Its is ſound 

8 The firſt Judgment muſt be de Bonis 
and the Fr F muſt be to levy the 

quan on his Goods in the Hands of — 10 

FF and the Coſts d: Bonit Propriis ; and upon the Re- 

it a er nene n _ 


> 1 fl ; 


| N 
* 


Eee 


— 
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TI” R”D = = 7 


much av the Penal Sum amounted-unto, more 
than the Executor received g “ tontrary to the # Knives 
Opinion of Croke, whoſe Reaſon was, becauſe the eon w/w 
Executor had done nothing but what the Law 
would have compelled, Nano, 
An Adminiſtrator durante minore atate of an Kley 
Infant Executor poſſeſſed himſelf of the Teſtator's Gaſt, 
Goods, the Executor when he came of Age re- 999-39 
leaſed unto the Adminiſtrator all Demands NOWx1iveron 
though the Goods never came to the Poſſeſſion of /n 
the Executor, yet the Releaſe is a Devafavit. Latham, 


makes a Devafavit, if it is done in a fraudulent: 
Way but if he fell them under Value where 
more could not conveniently be had, or it an 4 x Leco 
Infant ſells at an under Value, tis no Waſte ; 143 
neither ſhall the Sale of the Sheriff at an under 
Value, when he hath the Goods in Execution, in 
any We affect the Executor. 
aving ſhewed what Acts amount to a Deva- 
ſlavit, 1 ſhall in the next Place mention ſome, via. 


(1) What will wot be a Devaſtavit. | 
2.) Where the Huſband ſhall be chargeable for 
Oy ber! nad of bis ub fior Fudge 
3, Proceedings againſt an Executor after ts 

mont and Return of the Sherif, | 


(1.) If an Executor pay'a Debt on a Boyd which, Moor 75%, 


was due at the Time it was paid, tho' the Teſta» 
tor had given Judgment for erformance of Co- 
venaute, and none of them broken at that Time, 
tis not a Devaſtavit, 


Neither is it a Devaſtavit to pay a Debt upon . iod. 
Simple Contract before a Debt A. a Bond, if the . 


Executor had no Notice of the Bond , which No» 
tice muſt regularly be by Action; for he is not 
bound to take Notice of it himſelf, no nor of a 


Judgment 


1 


Devaſtavit, 233. 


Lithe M 
Cra, Cars © 


4.) Selling the Tyflator's Gnods at an wider Value, ew. 79. 


— 
—— ——— — —— — 


116 Devaſtavit, 
. Saen was agaitſt AN 
peu he is n6 privy to Ac one either by or 

—_— im 


| er by or 
Hot 265, If an Executor is made for u certain Time, anch 
Alter that Time is expired, attotHer' is e 

dy the il. it the firſt Exetttor waſte the 


ooch the Leeni Mall be changbable' thetg) he 
hath one no Waſte; wee 110 hav an 
A ARON the other who di Wa te. 


| FR ih 166; for' 
Www Muſkets, Who kek ia Pebenture for the Money, 
ee de Name of Te and afterwards made an 
Leven. reuter, und dye The E 1150 ptocut d 1. 
dc keleaſt, ahd furrender the Debentute to the 
een, and took u new one in his bwti Name 
Acud d, nd Devafuvit in the Exceutor : But it 
Wnt deen 6theewile, if the Debenture had been 
wy no 5 * e 977. 
.. Wſband ſhit charted with a Devaſty 
wit of bl: Wife dug her Widowbood, or at any the 
dam ſola, at wity be ſeen in the Inſtances following. 
Crs. Car, . A Widow who was an Executrix waſted the 
Fry Goods in her Widow hood, ant! afterwards mar- 
ry the Hoſband and Wife hall be charged! 
and if the Huſband had waſted the Goods after he 
dad marry'd her; this is a Dev/favit in the Wife, 
for it was her Folly to marry ſuch a Man; and in 
2 Caſe, if there is a Judgment obtain'd againſt 
| mo them, the Survivors ſhall be charged alone,“ be- 
dale, Kaufe by the Judgment the Nature of the Debt i» 
| 1 alter d: But if there is no A. > had aguinſt 
g them in the Life time of the Wife, and the Huſ⸗ 
= band ſurvives her, the Huſband ſhall not be chat. 


Tarter vers Eh if the Teſtator deviſe a Term of Years to | 
one, and make his Wife Executrix z ſhe marrits | 
wens. Again, and her Huſband took a new Leaſe of the ' 
Leſſor: It was adjudged, that * 

* 1 , * a 0 


© Kl The een Was indebted to 


— — — 5 
_ — - 2 — 
1 . 
» 
2 — — —— — — _ 
* * 


| Devaſlavit, | 
10 0 EY A2 . 7G The 


Dovaſtavit. na 
the new Lenſe; was: a runs, ble 


and a Devaſtavit in the tral 

And that t We bo Aae wig * 
\Devaſtavit ain Mm Hla, this a 
happen in w ich are reall th e bes 


them bot 
eee he! 

NAA 1 Tagen Judg 77 — 

them, and u * a. to have Ex 13 5 7 25 Cen Gur 

Bois Iteftati, the 0 returned 1 * 

the laid Inteſtate and upon, « Fuggs jm tha tl 

they had waſted their 'y 8, Ne t 51. 

anot het Fi e againſt nd k AE, 

with a Clauſe ly the 10 Wy ſibi_conftars pity 

per Inquifitionem that they had waſted ) then t — 

the Sheriff Seire Frcerit Va rer to 

Cauſe! why, the Execution ſhould mot oy dy jus 1 

Fropriis, as the uſual Courſe 3 jo And this of, Thi 

n Seire Fieri Inguiry. The Sheriff _ "yt 

the Jury found the Wife had 1001, of the 1 * N11 65 

ſtate s Goods, which ſhe had waſted: in her Wi. 

dowhood, and that the Huſhand had not w 775 Aa 

any, & ſi devaſlaverunt accor gn by the ILY 

'they prayed the Diſcretion Cops i 15 4-4 


= . 


upon this Special Roturn, the Court awarded Exe- 
 eutiothde Bots Propriis of the Huſhand and Wife, 
W. V he is to be eee for the Wa done by 

18 Wie. TR 


But where heb on Bond was brot ught againſt Horſſy 
r and the Pi Inuit rele 
upon, Detafayit by them, bu * $4 
'Demurrer othe Peclgyation the Bee * 
Judgment, 4.8 Fme-Covert cannot waſte the : 
Goods, during Cover tare; though the Waſte of — e 
Huſband ſhelh charge her if ſhe, ſurvives EV Gs 
then it muſt be upon a. Fydgment obtui! ent Ls 
him, ——_— her) on dee en, . 


228 Devaſtavit. 
6.49." 0 The old Books tell us, That if it bad 
or en Execytor 1 4 Fi' Fa' to baue 


he on eien do Bonle Fe Heri return 
l. C. Moor that the Executor bad ſold the 4, and converted 
. C'the ny 1 — arg Uſe, «a 8cire Fieri Inquiry 
— pol ow m, to 155 Lf mw the Plainif 

= Fo de Bo 


Gn, Jo FR a fume if the Sher 3 


and Revd's Neu upon the FT Fac'y but it the Fudgment is 


| had againſt an Executor upon a Demwrror, the 
e Sheriff cannot return unlla Bona, but a * avit, 
becatiſe he had charged himſelf with the Goods 
by his own Plea, vis. by his 9 ho hath 
conſeſſed that he had Goods, Ne. 
And though upon « Judgment ugainſt an Ex 
cutor, the u ＋ xecution 18 & V F de Bowls T.. 
flatorls, yet if == a Seire Pleri Inquiry u Devaſla 
tl Mead = is Wel. Plaintiff may have an + Ele 10 
der de Terris Executor is, as well as an Execution % 
S e bern Queſtion what ion good h 
114. Moor It hath been a Queſtion what is « en to 
299+ 3 Le: ſuch a Scire Faciary, my Lord 8 That 
01.188, plete adminifravit is do, becauſe the Proceſs is 
2 only to make the fendant anſwer; and that 
verſo it would be dangerons to plead ven Devaſtavit : 
— t the beſt Plea is to ſet forth, That wulla Bona 
ad mami, We, with which he could ſa- 
tiefy the Debt ſince "the Scire Fucias brought, 
. © But now the Courſe of theſe old Proceedings is 
alter'd; for Debt will lie againſt an —— in 
| of Debe Pa — — where 9 in & —— 
againſt his Teſtator, a bare Suggeſtion that 
ho hot waſted the Goods 4 _ ſo it was adjud = 
t Corey Amo 16 Car, 2. in the Caſe of + Corey and 
verſm * which was the firſt Action of that Nature, An 


nd 


5 my Lord Hales, who was then of Council with 
'the Plaintiff ſaid; he had better -Sncceſs in it 


2 Sd. 103 


he expected lor he relied upon the old 
\than he expected pon | 


— > S 6s =* HS 3HhqS uae + To 
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mer Courſe 


Devaſtavit. 229 


(rota rot nion.on them; but he 
r to ay than than the f he for» 


Selro Feri j Gt and that it 
had no _— * Inconveniency in it; for the 
Plaintiff muſt prove every Part of his Declars- 
tion upon the Trial of the as, 


About two Years afterwarls, the like AQtion Burevl vue. 
brought In an Adminiſtratrix, /* - oak 


of Debt was b 
there being a Fudg ainſt the Inte- 


ſtate, and udjudged good u the eſti 
fate and io t that tt would not ale Wen * Wheat= | 

a Judgment had againſt the Inteſtate, but both ey vos 

together niade the Action, 


hen, 44 
actual 


hn a few Tears — ome Attempt wire made 
to extend this Alion a little farther, and that was 
again an Executor of an Executor, 
An Executor „ ho Goods of his _ Brown 
tor and died, leaving 
Defendant his Excrt aint hn 
was brought u 
Lord 1 wou 


ble, cowr of 


og ye himſelf A 
of Goods wrongfully, as Executor de ſon Tort, and 

then waſtes the fams, and dies, feat. Aſſets it 
was the Opinion of the Chief Baron Turner, that 
his Executor ſhall be chargeable, becauſe his Te- 


Q 3 ſtatox 


eV rn 


js 13Þ 


330 | et 
Adotams wrongfully" by the Goods; and there. 
ſate the Waſting ſuall not die unth bis Perſon. Ml 
30 Car. 2. This Was a little before the. Statute 30 Car: 2. 
cap. . by uch it was. ehacted, Thit if un Executor de 
| ſon Tott; wiſts the 600 aud dies, hi Executor 

all be be liable in the am Manner" bs bis roy ct 

a * 0 eee eee OS 
But the Lord Chief Baron's Opinion was dan: 
"24 469 rat to my Lord Hales in Brown and Colliers Caſe, 
and bohtrary to the Judgment of all the Barons 
„Len of the Exchequer in “ Sir Brian Tuck's Caſe, 
24t. "Moſt of che Caſes befbre· mentioned. were cited: 
ten by, the Council in + Bron and: Berkley's Caſe, 
verſus Which was an Action of Debt brought againſt 
Berkley, : Hufband and Wite, as Executrix of her former 
n Huſband, ſetting forth, that the Plaintiff had ob- 
ttzsin d a judgment apaioft them, which was not 
ſatisfy d; that the Wife died, and that Execution 
was awarded againft the Huſhand alone, who ſur- 
vived; that after the Death of the Teſtator, ſe· 
veral of his Goods, to the Value of the Debt in 
Queſtion, came to the Poſſeſſion of the Huſband 
and Wife as Executrix, which ſaid Goods the Huſ- 
_ in uſum ſnum proprium obnvertit & dipoſuit. 
ql ag to his Declaration, the Quaſtion 


hether the Action did lie, or not, againſt 

* bnd? Aud ing Court inclined that it did 
not; there being only a bare Suggeſtion of Waſte; 
for if 4 Detiaftavit had been actually returned by 

- «the Sheriff, and a Scive Fieri Inquiry had been 

brought, and the Wife had died before Judgment 

' © obtained upon that 'Writ, her Husband ſhould 
bot be 8 4 ortiond, where no Return is 
made, but only a bafe Averment of Waſte, which 
0 Perfonal Fort in the Wife alone, and dies 


with her,” 1 
They all agel, it Is ver hari that the 


Debts 5 the Teſtator ſhould be unpaid, the 
... La 


x —_ 4 


A 


ge to. I 15 Wo: 7 
is g tore 6, the Plain if 5 


gan Tie he might have A 


Peale 2 Y 


„ that h ht ar ch ae 

e + ON [ene ger 2. 4 
met i whe god rh Deol dons 
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054 "hat 1 150 52 5 Lede „ 


ueaths his ce s by his] . 
5 te. 115 n co Tr 5 
fem CN, And 100 1 e Etymolggi 


will have it, Ns the Word Maite derived 755 
the French, Deviſer, or rather from the Latin, 
vido, viz. to divide, or ſort in ſeyeral Parts, it 


may ſeem, more applicable to Goods, than Lan £4 
for thoſe are e divided 1 110 more AUP hay N 


Land 
Ws Under this Title I Gall e, 


"(15 ele ran Lada other 2 
may paſs by Deviſe, and what not. 
20 What Chattels and 9711 by a he bee. 


(3) What Deviſes are void 10 et, 5 


But fiſt, to a Deviſe of Cites tide ”y Finch ver- 
Statute 15 8. viz. the Teſtator cannot deviſe /ui Tracy, 
oy MA two Parts in three of Capite Lands ons 

Iuſtance, The Father r bang 3 Kiel . 
Manno held ih Capite, And cber Lands 51 U 


pe made a. Feofment thereof to the 'Oſe F e 
1M el. and his Wife, and their Heirs; it as 


4 


tze 


found, that this Me came fo, 0 Parts of al 
4 


Ly 41k 


* 


METS, 
the Lands that the Teſtator had at the Time of 
the, making the Feelment ; and that afterwards 
deviſed the Socage Lands to his Wife for Life, 
remainder over 4 adjiidged, that this Deviſe was 
void by the Statute, . | 
bo where @ Tenant in Capite was ſeifed of 
__ 0 rr of two in Fee, and of one in 
tis Cra. Tull, ard deviſed all his Manners to “. N and 
Elie. 496. died; adjud 


ged, this was good for the two Man- 
hors which he had in Fee, and void for the 2d; 
It bath bern adjindged that Landi will paſs by the 
o Kerry Deviſe of Rent: z av for Inſtance, the“ Teſtator 
ſs being ſeiſed in Fee of Lands and Tenements, 
Derrick made a Leaſe thereof for Years tendring Rent; 
a Cds. And afterwards he deviſed in theſe Words, vis. 
Az concerning the Diſpoſition of all my Landi and 
Tevements, 1 bequeath the Rents of D. to my Wife 
for Life, Remainder in Tail, c. adjudged, that 
; the Land paſſed by the Word Rents, | | 
wen But if a Rent ig granted to a Man and his Heirs, 
def du ig the Life of another, the Grantee cannot de- 


Ratet, Yiſe this Rent either at Common-Law, of by the 


I 864, Statute of Wills, which requires that the Teſta- 
Moor 625, tor muſt be ſeiſed of an Eſtate in Fes. Simple to 
make the Deviſe good 4 tis true, in this Caſe he 
had a Fee deſcendable to his Heirs during the 
Life of another and this was not an abſolute Fee, 
and at the beſt but an Eſtate per auter Vie, to which 
the Statute doth not extend. 

If a Man hath Lands in Fee, and is likewiſe 
Roſe ver- poſſeſſed of a Term for Years of other Lands; 
N and in the ſame Will deviſeth all his Landi and 
N Tevement: generally, the Term of Years doth not 
# Stiles ſs, becauſe there are other“ Lands to ſatisfy 

279. 2. 'ords of the Will. | 
$0 where the Teſtator was ſeiſed in Fee of a 
' Portion of Tythes in Holford mand having no Lands 
ot other Hereditaments there, he devaſtd all his 


Fee Simple 


- Runs rm OH oc AO - 


_I_ > T7 == = 


r 


_ "I. 


J A 


Deviſe of Lands, by what Mord, Ke. 35 
Fie-Simple Layii whereſoever to his Brother and his 
Heirs, adjudged, That the Tythes paſſed by the 
Word Landi, for though they are collateial and 
ditiv&, and ariſing out of the Land, yet in 
Wills the N and aptneſb of Words are not 
{6 much to be conſidered, as the Intention of th 
Teſtator, who in this Caſe did intend that he 
ſotne Fee-Simple Eſtate in * becauſe he 
had nothing there which could ppl the Words 
of his Will, beſides the Fee-Simple of this Portion 


of Tythet. 

whes hy re opp abba day 
only an equitable Right to Lands, t ver 
by L Deviſh of Ms Lan as if he f reed for the 1 
Purchaſe of Copy hold Land z. and purſuant to ay, 39. 
that Agreement they are ſurrendred out of Court 
to his Uſe, and he die before Admittance, ha- 
ving firſt made his Will, and deviſed all N 
hold Lands to R. B. after his Death. It was de- 
creed that the Lands ſhall paſs, becauſe the Te- 
ſtator had an Equity to recover them, and the 


Vendor ſtood ſeized for him till a legal Convey- 
ance a made. * * 


Deviſe of Goods, by what Worls and by whom. 


Cannot deviſe the Goods which 
Alminiftrator, | he hath as Adminiſtrator, 

Which the Teſtator had for a Term 
of Years, and if an Incumbent Pynebin 


haſe an Advowſon in Fee, —_ 
« anddeviſeth that his Executor 20730. 
ſhall preſent to it after his D& 
ceaſe, and giveth Inheritance 
to another, tis good. 


of 


She next Avoidance in Right 
the Wife, doth not paſs, . 
HBaedding. 
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d to Two,.. ſabendum, "the, one 
N to one, 1705 the, other 
oiety to the other, each a 
| I deviſe his 15 as F 
Coppers, Not faſtned to the Freehold. 
IAA In the Barn, Field, or 8 

gas which the Teſtator might ha ve 
Aerts hen e hy 8 and if the 
PINION ES e eviſe Com growing 
Cory, I on bis Wife's Land, and dies, 
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m ; 
Wann ct; Deviſe is good, whether the 
e e e eee was ſown pefore or after 
ET eil * Debti. | * 77 r 7 * by N 9 Ns 7. 
Defts. #3 1. ; M : OY A | | 
Fairs. © 5 
Ferrets. 
ruits, - Gathered, be not grow ing on i Trees." 
aſs Win 60 | ow p 17 * , "* s * 
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Hops, | 
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what re by wbom. | 
ue. Dela eta, * 
34 47 By a Dv 


9 88 Paſs, 2 352. 


GE  <Andby the GivilLav, ſuch Goods 


which remain after Debts paid, 


Ka. , ! 


aides 


N 
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Books: Cattle, Cloyths, Cones, 


1 


Carte, Plqws, Waggons, 
0 Thing fixed to — 


ae 1 Faeckold, dach npe paſs by this 


. . but nad uſed about 


" *+ I1% - 
0 oy 
P 


25 als trot ot for 'Orna- 
7— — | 
Fer 10 Sethe Karlaf Northunderland's cafe 
= -Tenant, Cannot deviſe his Part. ee 
ron 
Key, Paſs not by a Deviſe. 8 pave” 
Leaſes, For Life or pit Py... *, ; 
Linen. 5 ST * A 
Locks, 98 1 N + 
Markets, | . 
Maſtiff. 
Money. | 
Mortgages. 
f By the Civil Law, Adee and 
Rights of Action paſſed by 
% — 2 — dhe 
Words niverſality were re- 
Moveable, J iterated in the Deviſe, as I'give 
to R B. all moveable G 
and immoveable of which Ki 
8 loover, or whereſoever found. 
8 Moveables 


4. 


- Deviſe of Goods, by 
57 | Moveables inanimate are paſſive 
$2.6 1.4,9100+4 $il By their Motion, as Books! Houſ 
| & holdſtuff, and the Nke. 
I Moveables animate are active * 
g nee their Motion, as Cows, Hor 
&c.. but all paſs by this Wet 
Moveables , — by Immovea 
bles, Leaſes, Rents, Graſs, Corn 
growing, Cc. do paſs, 
The Civillans have made a very 
nice Diſtinction between Money 
lock d up in a ſtrong Cheſt, and 
| _— in a Cheſt for com 
| ez inthe firſt Caſe they 
tell. us, it doth not paſs by the 
12 Word Moveables, and as Dr. Go- 


Moveables, 


dolphin quibbles yen. it, tho' ne 
or but I ſee no Res · 


this DiſtinQtion, 


Nong bi. | N 
To a Church which a Biſhop hath 
Preſentation, in Right of his Biſhoprick, and 


void in his Life-time, cannot be 
deviſed by him, 1 Inf. 185, 308. 


'Felled, 
£By y this Word Plate and Jewely will 


not paſs, Dyer 59. B. 
Doth not paſs, 


(20 Some 


Xt Oo by pt * 64. tos 


aa” Ks os Mw os 


what Words, and by whom. 


63.) Some Deviſes are void in themſelves. without 
* — of Relation to any ſubſequent Ad of the 
t 


Party. 

| As « Deviſe to his eldeſt 80on in Fee, this vaugbayt 
is void, becauſe he takes no more by the Will, 

than what the Law would have given him with- 


out it. | 11 7406 
80 u Deviſe to bis Ive, he having then a Son Teyler 
and Daughter, wis held void, becauſe the Word 37 

Is being in the ſingular Number, it was-uncer- 4d. Fo 
tain which he meant; but Juſtice Croke tells us, Cro, et. 


it ſhall go to the Son us the moſt worthy,* and my 742- con» 
Lord Hale: was of the ſame Opinion, for the J vent. 


Word Iſſue being nomen collefivum, tis a wrong 29. 
Expoſition to make the Will void for Unoer- 


tain . J 
Bur where the Deviſe was to his Wife for Life, Sul we- 
and after her Death, to the Heirs Males of any of r. 
bis Sons, or next of Kin, it doth not appear he. Stiles 240: 
ther he intended the Heirs Males of his Son or 

of his next of Kin, for the Words are in the 
Digunive, and therefore the Court inclined that 

Will to be void. 

By a late Statute all Deviſes are made void 4c 
and fraudulent againſt Creditors only, their Heirg, 4 8. 
Executors, &c, and ſuch Creditor may bring an 
Action of Debt on his Bond or Specialty againſt 
the Heir at Law of the Obligor, and againſt the 1 
Deviſee jointly, who ſhall be chargeable for a falſe i 
Plea, in the ſame Manner as the Heir would have 
been for ſuch Plea, or for not confeſſing the Aſſets 
deſcended, that is, for the Debt and Damages 


with any Writ of Enquiry, 


Dilapidation. 
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| lends nn hors is | 64h) 
\ Rb. 40k Dilapidation. cke gs 
nis is here the Ineumbent either wilſully 
ern PR the Parſonage of Vice: 
ridge-Houle, Barns, or any other Buildings be 


| longing to the Church to fall down, or be in de- 
a for Want of neceſſary Reparations, and which 


„ dy Lav he ie bound to epa 
al * ſ fins Wee ens oy 0e eee of the Perſan⸗ 
tm whoſe Time the fame was done or ſuffered, 
„ wmaſt make amends to him who ſucceeds in the 
44.4 ; + Brnefite if they refuſe; they may be ſued in 
- - the Spiritual Court, or the Succeſſor muy bri 

un Aktien againſt them at Common Law, 

,, Which Damages ſhall he recoverel, CUT 
ne. y the Statute 13 if any Fecleſiaſti- 
J's And by the 8t Flix, if any Fecleſiaſti 
N nl Perfon who is bound te repair the Buildings 
„Where he is ſeiſed in Right of their Place or 
Functien, ſuffer them to fall into decay, and 
make fraudulent Gifts —— 4 Eſtate, on 
Purpeſt to hinder the or from recovering 
| — —— N his Executor or Adminiſtra- 
tdter, in ſuch Caſe the Succeſſor ſhall Rave like 
Kemedy in Fee Court againſt the Gran - 


tte of ſuch perſonal Eſtate, as he might have 
Had againſt the Executor or Adminiſtrator of the 

14 Ell. Predeceſſor, and all Money recovered for Dilapi- 
e dations, muſt, within two Years, be employdd 
upon the Buildings for which it was paid, under 


the Penalty of forfeiring double to the King, 


Which ſhall not be ſo employed, 459 
Kiſlap of A Parſon cannot cut down Trees on his Lands, 
Salifbury'; unleſs for Repair of the Parſonage-Houſe or Build. 
Caſs, ings; if he doth, he may be puniſhed in the Spi- 
S of* ritual Court, or at Common Law. 


—_ Diſtribution. See Adminiſtration, ante 22. 
Bald. 279. ; | Durante 


a _ r 1 — 4 =, 7” 


Arava, eſpecially 


ub. Mön, ind 
aotte a will gaind or mid be ad then 


J U. 
Duns, Minaro tate, Aae e- 4 
dee, Sed, Seo W, Jones 


N FLY 21" Aw 
Wr an fp fant is 
Executitin dt the Will 


6 Executor, 
all not be 
mitted to him until he attait the Age of 17 
Yegrv'; but it ſhall be granted to another al 5 
fine atate of the Infunt Exeruter, 4 G 
100 of eh Afmitiſitarot ceaſes when the +" 99 vl. = 
nt iu 17 Years 


oF MY Lien ere he Te 4 ez 


rwards zes n Man Tor 17 Years or 
her Bli(baitd all have Fzccution of n 
i e Matitier us ſlis might if The had been 


that A 
Au an Adlon ee e 400 
nf, the Plaintiff need not ſet ith Fl Crofe 
ration the Age of the Infant Executor ub ve 
he 155 of the A Ban commenred {oo the 1 


"rs 


may be then more than #17 Years of Age, and 
Conſequence the Power of ſuch Kaner 
determined; yet ſince the Plaintiff be 4 H. le, 


Stranger to t. 5 © Vefeng are 


hal not A „ this eee 
oſned Iſfue, 3. 
m_ he doth none 18 15 r continues. 
Where winiſtrator in Plaintiff, be th ou nk 
mul ſet forth the” Age of the Infant, and ave? 2rive” 
die to be under 17 ears, in order to entitle Rep, 490. 
hapſelf to the Action. 
This is warranted- by the Anthorjties in 2 1 4 * | 
Margin; but by later Reſofutions there js no ON. 1h 
cafion of ſuch Averment, for it ſhall be F intended , poi = 
the Infant was under the 17 Years, unleſs it be Rep, 1%, 
ſhewn t that he Was more, eſpecially "Y .. 8 
en ant . 


249. 


verſw- Whiſtler, 2 Roll, Rep. *. t Well; ver ſu —_ — 


Durante Minore ætate, 


ſendant hath admitted him to bring the AQi 
and had pleaded to Iſſue. Wiſh ak 


Canon Law, which is ſtill obſerved in our Law, 
where ſpecial Adminiſtrations are granted durante 
Minore atate, (viz.) ad Sc of the 
Infant, or to the Uſe of a Legatee; for in ſuch 
Caſes the Adminiſtration determines when the 


. Pember- the Age of 17 Years, and ſo it doth where an In- 
con wei fant is made Executor, and another is appointed 
E he to be Executor during his Minority by the Ad of 
the Teftator bimſelf, as where he declared that 
none ſhould have any Dealing with his Goods 
until his Son came of Age, except R. B. by theſe 
Words R. B. is made Executor durante Minore 
atate. { $ 

Tis otherwiſe where Adminiſtration is granted 
cum Teflamento annexa durante Minore atate, c. 
generally, for ſuch Adminiſtration doth not ceaſe 
now till the Infant is of full Age, (viz. 21.) be- 
. cauſe by the Statute for ſettling Inteſtate's E- 
ſtates, the Adminiſtrator is to give Bond to the 
| Ordinary truly to adminiſter, &c.. and an Infant 

_ #ackinſon under * 21 Years cannot give ſuch Bond. 
vere t And becauſe this Adminiſtration is not within 


morgue that Statute, therefore the Ordinary is not obliged | 


4 i vent. to grant it to the next of Kin of the Infant Execu- 
219- © tor, but to whom he ſhall think fit. Ro 
Debt againſt an Adminiſtratrix upon a Bond 

of her Huſband ; ſhe pleaded in Abatement that 

her Huſband made a Will, and her Son Executor, 

who is an Infant, and that Adminiſtration, with 

the Will annexed, was granted to her durante 

Little ver · Minore etate of the Infant Executor, unde ex quo, 
ſus Plant, &c, and upon a ſpecial Demurrer to this Plea, 
Lutw. 20 the Plaintiff had Judgment, becauſe the Defen- 


dant did not aver her Plea, 


Upon 


Tun Limitation of 17 Years comes in by the 


Mat or the Cefai que Traff reſpedtively attain o | 


— -- - ao e — 


eee, am eee 


Auminiſtratiun, & . 
n, Upon what hath been already ſaid, it appears 


there is a Difference. where ah Adminiftration it 


granted to another by the Ordinary durante Minvre 
«tate of an Infant Executor and where one is 
appointed Executor by the A of the Party bimſalf, 
durante Minore atate of fuch Infant Executor; for, 
in the firſt Caſe, the Adminiſtration doth-not de- 
termine until the Infant is of full Age, for the 


ceaſes at 17 Years, as for Inſtance: 


Sit William Whitmore' having ſettled great 


after thoſe were paid he deviſed the Surplus to 
the Lord Craves for the Uſe of his only Son Villi- 
am W bitmore, and the Heirs of his Body, and for 
the Uſe, of the Heirs of the Bodies of his Three 
Siſters, in Caſe his Son ſhould die in bis Minority 
without Iſſue; and he made his Son Executor, 

appointed the Lord Craven Executor during the 
Minority of bis Sou, and afterwards. died, his Son 
being then about 13 Years of Age; the Lord 
auen proved the Will; the Son married; and 
about the Age of 18 deviſed all his real and per- 
ſonal Eflate to Frances his Wife, and made her 
Executrix, and died without Iflue before he was 
21, and without proving his Father's Will; then 
Frances his Widow proved that Will; and it was 
decreed that ſhe had a good Title to the Surplus 
of the perſonal Eſtate as Executrix to her Huſband, 
that WH becanſe. the Executorſhip of the Lord Craven de- 


KOT, BY termined when the Son was 17 Years of Age, and 


vith then an Intereſt was veſted in him, and the De- 
ante Bl viſe over of the Surplus was of no Effect; for 
2 the Word Minority (where the Deviſe is over to 
lea, the Siſters) muſt be underſtood to determine at 
the ſame Time as the bs as determines in that 


Reaſon before mentioned, and in the other it 
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| Part 2Vent. 367 
of his Lands by Deed, and having a great perſo- 2 Cb. 
nal Eſtate, deviſed ſeveral Legacies, &c. and RP 167. 


Clauſe « 


Durante Minore ætate, 


Clauſe of the Executorſhip to the Lord 
which was at 17 Years of Age. 


Craven, 
However, I ſhall mention: | 


9 Some former Reſolutions relating to the Time 


determining an Admmiſtration, durante Mi. 
nore #tate. Pre 
(a.) What Ad, ſuch an Adminiſtrator may do dur- 
ing the Minority of the Executor. 
(.) bat Aﬀs be cannot do. . 
(40 What Ads the Adminiſtrator and Infant Exe- 
c entor may do after he comes of Age. 


(..) A. to the Time of determining ſuch Admini- 

ion, ſomething hath been already ſaid, to 

Brownl. which I ſhall only add, That if any Adminiſtra- 
47 5. tion is granted, during the Minority of two In- 
fants, and one of them comes to the Ape of 17, 

the Adminiſtration ſtill continues, but if one was 

17 at the Time of the Adminiſtration granted, 


and the other under that Age, the Adminiſtration 


is void. | 
Pigott Debt againſt an Adminiſtrator durante Minore 
verſo tate of R. B. the Executor; and avers, That the 
Gro. Eli Taid R B. was within the Age of 21, which he 
602, might be, and yet above 17, and becauſe ſuch an 
5 Rep. 29. Adminiſtration ceaſed at that Age, and if com- 
* mitted afterwards, tis void, therefore it was ad- 
Bromhead judged againſt the Plaintiff. 
ver ſus I have my Lord Coke's Reports, which were 
Rogers, formerly the Books of Juſtice Croke, and under 


| on cans this Caſe he hath wrote, (viz.) If A. B. had been 


made Executor by the Will, until R. B. ſhonld be of 
the Ape of 21, and the Executor had refuſed, in 
fuch Caſe Adminiſtration ſhould be granted to 
another, until the ſaid R. B. comes to 21; as it was 
by the Will of Margery Langton, who made Ni- 


cbolas 


[R_ YL ad ak oo ts OG =» _ a. 
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during the Minority of ” Infant, are as follow 
f | x 2 


tholas Hobbs Executor, and Jobn Gm and John 75 

Doughty Executors, until Nicholas Hobbs ſhould be 
of the Age of 21; they both refuſed, and Admi- 
niſtration was committed by the Prerogative 


Court to Toby Horton, until the full Age of Mi- 


cholas Hobbs the true Executor, and concludes 
quod nota Bene. | 2 | 9 

But moſt of the Reſolutions before the Statute Davenport 
for ſettling Inteſtates Eſtates are, That if it ap- bogus 
pear in pleading, that the Adminiſtrator was Ce. Cu. 
more than 17 Years of Age, that in ſuch Caſe the 16. 
Adminiſtration is determined. Adee 

* And tis to be obſerv'd, that if one of full Age Abr. 526 
and an Infant are made Executors, and Admini. S gien 
ſtration is granted to one during the Minority of »er/u 
the other, in ſuch Caſe they muſt both join in smith, 
any Action to be brought by them as Plaintiffs, 1 739. 
or tis wrong, unleſs tis ſpecially ſet forth in the n 
Declaration, that there was another Executor un- 
der Age, tho not joined. ad 45 
Covenant, c. by an Adminiſtrator de Boni? 
non durante minore atate of Rebecca Wood, brought - 
inſt Huſband and Wife, Executrix of her firſt 

uſband, and averred that ſhe was under Age. 
The Defendants plead in Bar, that after the laſt 
Continuance the Kia Rebecca came of Age, (viz.21.) 
The Plaintiff demurred, but it was never argu d, 
becauſe he could never maintain the Demurrer, 
for as ſoon as Rebecca came of full Age, there was 
an End of the Action; ſo where a Scire facias was 
brought by an Adminiſtrator during the Abſence | 
of V. R. who was right Executor, upon a De- 1 or 
murer it was held good; but that an Action verſw 
brought by ſuch an Adminiſtrator ſhall abate, as Peck, 
ſoon as the right Perſon comes, but Actions 16. 
brought againſt him ſhall not. FO” 

(2.) The As which ſuch an Adminiſtrator may do 


MZ 
1 


Tis 


244 Durante Minore ætate, 
Lis generally held, that this Adminiſtrator 
hath only 'a ſpecial Property in the Goods ad 
proficuum Executoris, and not a general | 

2s another Adminiſtrator hath, and yet he 

Seth verſus bring an Action of Trover for the Goods of the 

See, Teſtator, for he hath not only the Cuſtody but 

Ab co. the Property of ſuch Goods, — 

ET * Hie may ſell the Goods of the Teſtator and pay 

Diebts, arid do moſt other Acts which an Executor 
might do, ſo as they are for the Benefit of the In- 

6843.) But be cannot fell or e any Thing but in 

' © -* © Caſes of Neceſſity, as Bona —— or to pay Debts 

1 1112, 68 aforeſaid be cannot make a Leaſe but till the In- 

Jiuant comes of Age; neither can he ſell any Leaſe or 
Term of Tears deviſed to the Infant; and all this was 

4 Prince refolv'd in Prince and Simpſon's Caſe. t . In 

2 an. . Anno 41 Eliz. Leaſes were deviſed to an In- 

Ang. 225 fant Executor, and Adminiſtration was granted 

Cro. Eliz, to another during his Minority; it was adjudged, 

718. That ſuch Adminiſtrator could not ſell theſe 

* 29- Leaſes without ſome reaſonable Caufe, as if there 

were no other Goods to pay the Teſtator's Debts; 
but it was held he might ſell fat Cattle, for theſe 
were Bona peritura, and the Reaſon of this Reſo- 
lution was, | becauſe ſuch an Adminiſtrator hath 
not an abſolute Property in the Goods, but only a 

pecial Property, in proficuum Executoris. 

Owen-35- And therefore he cannot bring an Action of 
Debt; this was my Lord Dyer's Opinion, becauſe 
he is in Nature of a Servant or Bailiff to the 
Executor. * 

Millerver- Neither can he be ſued upon a Bond of the 

ſw Gore, Teſtator; for he hath no Intereſt in his Eſtate; 

Golb-104- this appears by a ſhort Note in Godbolt, (viz.) 
Bonds were aſſigned to the Queen, who brought a 
Sci. fa. againſt an Infant Executor, and he plead- 
ed, That Adminiſtration of the — the 
g | | entator 


% 


Adminiſtration,” & c. 
Teſtator was granted to R. B. during his Mino- 


the Cantor Exchequer, Ann 3 1 Elia. 
— this to be no good Plea, but ruled him to 


anſwer as Executor, and this was when ane 
was chief Baron there. 


(40 Asto ſuch Actions which on Alminiftrator a feat 


Infant Executor _ do when the Executor comes of 
Age. $8.5 7 he 

Fin, Such an Infant when he comes of Age 
cannot have an Aion of Accompt * gray an Ad. 
miniſtrator, durante Minore ætate, 


or ſue him in the Spiritual Court. 
Then as to Actions brought by ſuch Admb> 
niſtrator, if he recover Judgment, and before 


or for the Beadlow's 
Goods of his Teſtator but he may bring Detnins 25. 


Execution the Executor comes to the Age of 17; 2 Brownl, 


it was a Queſtion how it ſhould be executed, bes 83. 


cauſe the Power of the Adminiſtrator was then 
determined, and the Executor himſelf could not 
have Execution, becauſe he was no Party to the 
Record; but it was held, That he might ſue out 


a ſpecial Sci. fa. upon the Record, and ſo take 


out Execution in his own Name; all this appears 
by a ſhort Note in Brownlow, ' where the Year- 
Book 27 H. 8. J. a. is cited to warrant it; but I 
have look d into'that Book, and there! is nothing 
there like it. 

So where ſuch an Adminiſtrator had Judgment, 


Enbrin _ 


and brought a Sci. fa. againſt the Bail, who = 
ee that R. B. the * was of Age, upon Lev. 37 


murrer this was held an ill Plea, * the 

Recegnizance entered into by the Bail, was to the 

Adminiſtrator himſelf by Name, and the In- 

fant's coming of Age doth not hinder him from 
bringing the Sci. fa. 

Caſes before mentioned were where the Ali 

flrator was Plaintißf, theſe which . are where be 


yu 2 
* R 3 4 J. Debt 


2 A 
bd _— * 
* 
* 


246 Durante Minore ætate, 
Fordverſus -- ſſ. Debt was brought againſt an Adminiſtrator 
3 durante Mmore etate, and pending the Action, the 
or gsa inſant Executor came to the Age of 17; it was a 
Queſtion whether the Action abated, and the 
YH”? Judges waere in great Doubt about it, as Serjeant 
Goldbolt Moa tells us; but where ſuch an Adminiſtrator 
704 pas Plaintiff, and Judgment was obtained againſt 
| the Defendant, and he was in Execution, and 
afterwards the Infant Executor came of Age, and 
it was mov'd, That the Priſoner might be dif: 
ed, becauſe the Authority of the Perſon, at 
1 e Suit he was in Execution, was determin'd, 
and he could neither give the Defendant a Dif. 
charge, nor acknowledge Satisfaction upon Pay. 
ment of the Money; but the Court were of 6. 
pinion, That the fo ment and Execution were 
| in Force, and that if the Defendant would be 
reliev'd, he muſt bring an Audits guerels ; but in 
2 Lev. 37, my Lord Hales was of Opinion, that 
it Execution had been taken out after the Execu- 
tor came of Age, it had been wrong. 
Palmer If ſuch an Adminiſtrator waſtes the Goods, he 
verſus U- cannot be charged as Executor de ſon Tort when 
"qr '"2 the Infant comes of Age, becauſe he had a lawful 
160, 267. Authority to poſſeſs himſelf therewith, and in 
78 Caſe he muſt be charged upon the ſpecial 
x And. 34. Matter; but if the Goods had been in his Foſſeſ- 
ſion, the Infant might have an Action of Detinue 
3 * againſt him. 55 a | | 
Brooking So where an Executor is conſtituted by a Wl 
verſws during the Minority of an Infant Executor, and 
23 ſuch an Executor waſtes the Goods, and then the 
oa) right Executor comes of Age, he hath a Remedy 
ainſt the other, but he is not liable to the Suits 
of other Perſons upon that Account. 


| rt olnnlfl char 
wh 


No twithſtanding it is held in Anderſon, That 
if the Goods had been in the Poſſeſſion of the Ad- 
miniſtrator, an Action of Detinue an be 


rought 


Dying. Legatee | dying in, &c. * 247 14 
| brought againſt him by the Infant Executor when 
he comes of Age; yet many Years after, this was 


made a Queſtion. | | 
For Amo 13 Car 2. it was doubted how. he Law 


ſon 
ſhould be charged, he having the Goods then in 2 
his Pollcſon, 1 was 8 would not be as or ge 1 ; 
Executor de ſon Tort for the Reaſon before menti- 
- on'd; but there were ſome Opinions, That he 

might ill be charged as Adminiſtrator durante 
Minore atate, becauſe a Stranger might not know 
when the true Executor came of Age, but by the 
— Adminiſtrator's ceaſing to intermeddle; however, 
it was generally agreed, that the ſafeſt Way was 
to charge him upon the ſpecial Matter. | 

If ſuch an Adminiſtration is repealed, and Ad- 1 Roll. 
miniſtration is granted to another durante Minore Abr. 98s 
atate, Ec. who compels the firſt Adminiſtrator to 
account, and afterwards gives him a Releaſe, yet 
the Infant Executor, when he comes of Age, may 
bring him to account again, for what was done 
by the other, ſhall be no bar to him. | 


Dying : Legatee dying in the Life of 
the Teſtator. 


| Bee Appeals, fo. 82. 
E both real and perſonal have been aten 
f deviſed to take at a Time to come, f Se Feme 


and many Queſtions have been made || where the — 295 
Deviſees have died before that Time, whether j Ses Heir. 
their Intereſt ſurvives to their Executors, or not; poſtea. 
all which I have collected under theſe Heads: 


(1) Where the Deviſee dieth in the Lifetime of 
the Teflator, whether is the Legacy dus or not? 
| R4 (2) V ere 


Dying: Legatee thing in 


248 
— nf 291 Where the met of a Deviſee of Landi doth 


determine et 
pes for bim to tals © c 
( a 1 i 
et ter a Legatee onal 
Thing: determines npon * 45 ching be jor the Lega- 
cy ® due. 
ZIG 39 Where not. 
2 Fr, Of Deviſes to ons when of Age, or at ſuch an 
bf 95 1 mting one to receive the Profits, &c. 
til nth comes of Age, and bis dying before 


that Time. 


FOR. ) Legatee dying before probate, &c. to whom wu 


 Admmiſtration be committed. 


(9) Leſſor dying after the half Tear, aue 
Dog of 


Grace. 


_ Godole "69 the Civil Law a I. 0 Pn un. 
25 leſs NY Ape {ſurvive the Teſtator, ſo tis if the 
Legacy 1s conditional, and he die before the Con- 
dition perform d. or if tis payable on an uncertain 
Day, and he die before that Day comes, but if 

payable on a certain Day tis otherwiſe, for then 

it ſhall ſurvive to his Executors, and muſt be paid 

at the Teſtator's Death. 
The Ly Inſtances of this Nature Hall be concern- 
ing 

— A Deviſe of Lands to Henry Brett and his 
Rigden, Heirs, the Deviſee died in the Life-time of the 
Plow. I ator; by this the Deviſe is countermanded, 
| nar 345- for 415 Deviſce was. not in being at the Time 
— when the Deviſe ſhould take Effect, and the Word 
Caſe, . Heirs here is not a Name of Purchiſe, fo as to en- 
Rep. 105. title the Heirs of Henry to the Land, by deſign- 
dun the ing the Perſon who ſhonld take, but a Limitation 
_— of the Eſtate ; for if it was a Deſcription or De- 


me C ſignation of the Perſon, then his Widow would 


1 Rep. 135. have 


renn 


IV 
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have been endowed, and if he had died without 


the Life of the Teftator. 139 


Iſſue the Land would eſcheat; but neither of theſe 
Things would have been allow'd, | becauſe the 
Land did not veſt in the Deviſee, and by Conſe- 


quence his Son will not have it. = x 
Note, In this Caſe there was no new Publica- 


tion of the Will, which there was in the Caſe fol- 


lowing: 
is Fuller ver 


J. The Father having four Sons, deviſed his Taller ver 
Lands to R. B. his youngeſt Son in Tail, with 4, over 
ſeveral Remainders over to his other Sons ſuc- Co. rite 
ceſſively in Tail: R. B. died in the Life time of 422. 
the Teſtator, leaving Iſſue a Son, and afterwards 
the Teſtator ſaid, my Vill is, That the Sons of R. B. 
hall have the Land deviſed to their Father, as they 
ſhould have i their Father bad over-lived me, The 
Court was divided upon this Caſe, for two Judges 
were of Opinion, That the Sox of R. B. ſhall not 
have the Land, becauſe the ve Publication was 
not in Writing, and that he could not take as 
Heir to R. B. becauſe it never veſted in him; 
which agrees with the Judgment in Brett's Caſe , 
and if he ſhould take by the Will he would take 
by Deſcent, but if by the new Publication he would 
take by Purchaſe, The other two Judges held, 
That the Son of R. B. ſhould take by Purchaſe, 
and that the Teſtator knew he could not take 
Deſcent, becauſe his Father died in the Life-time 
of the ſaid Teſtator, therefore he intended he 
ſhonld take hy Purchaſe by this ne Publication; 4 
for 'tis plain, that if the Deviſe had been to R. B. 8 
and to the Heirs of his Body, and R. B. ha 
— at that Time, his Heir ſhould take bx 

3 


Deviſe to R. B. in Fee, to the Uſe of H. B. Hartopp's 


Caſe, Cr. 


C 
80 A 


and the Heirs Male of his Body, and for Default — 
iz. 2496. 
Leon 353 


of ſuch Iflve, to his Daughters: R. B. died in the 
Life. time of the Teſtator, leaving Iſſue a * 


I 


Dying  Deviſee dying in 
and his Wife Euſeint with a Son, of which ſhe 
was afterwards deliver d; adjudged, That neither 
the Son or Daughter ſhall have the Land, for it 
cannot veſt in the Son, becauſe it never veſted in 
R. B. his Father, for he died in the Life-time of 
the Teſtator, and here the Word Heirs doth not 
give an immediate Eſtate, but tis a Word of Li- 


2 * 
250 
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mitation. 1 
Aſumpſtt againſt two Executors after Iiſue join- 
ae, one of them died, and the Plaintiff ſuggeſt- 


ning this Matter on the Roll, proceeded againſt 
the Survivor; and had a Verdict; it was inſiſted 
| in Arteſt of Judgment, that by the Death of one the 
Writ abated againſt the other. Tis true, in all 
A Cions of Treſpaſs founded on a Wrong, by the 
Death of one Defendant the Writ abates againſt the 
Surviyor, but tis not ſo where the Action is 
Worrell founded on a Contract, as an indebitatus af umpft, 
ve mil Debet, Q. and ſo is Woodward and Darcies 
Brand, Caſe in Ployd. 186. upon the Authority of which 
Raim. 131 Caſe this Judgment was arreſted. 
c  Srire facies againſt an Executor, to ſhew Cauſe 
why the Plaintiff ſhould not have Execution on 
a Judgment obtain'd againſt the Teſtator. The 
Defendant demanded Oyer of the Record, by which 
it appeared, that the now Plaintiff had brought 
an Aſumyſi againſt the Teſtator, and upon uon 
aſſumpſit pleaded, they were at iſſue, and a Trial 
had at the nifi prius, and that between the 
Burnett Tryal and the Day in Bank, the 1 died, and 
verſw thereupon the Defendant now pleaded, that the 
Holden, Teſtator owed him ſo much Money on Bond, 
Raim. 210 which he'retain'd, &c. and had not Aſſets ultra, 
ple and upon a Demurrer to- this Plea, it was adjudg d, 
1 Mod 6. That by the Statute 17 Car. 2. Cap. 8. the Death 
8. C. of the Teſtator was ſupplied, ſo as to make the 
r5id. 424 Judgment obtain d againſt him good, and to over: 


. each the Debt due to the Executor. 71 
Since 


wo a LY — WY n e © a jg an ad. th. Py 


the Life of the Teſtator. ö 

. . Since the Caſe laſt mention d, the Statute 8 & 9 
Will. cap. 11. enats, That if the Plaintiff or Defen- 
dant die after an Interlocutory, and before final 
ment, the Aion Pall not abate, if ſuch Action might 
be originally proſecuted againſt Executors or Admini- 
ftrators, and the Executors and Adminiſtrators. of 
ſuch Plaintiff, after an interlocutory Fudgment, may 
have a Sci ta againſt the Defendant if living, or if be 
be dead, againſt bis Executors or Adminiſtrators, to ſhew 
Cauſe why Damages ſhould not be aſſeſſed and recovered 
againſt bim; and if they do not appear at the Retorn 799 
of the Vrit and ſhew Cauſe, &c. or being retored, ; 
warned, or Nihil retorned, upon twa Writs of Sci ſa 
a Writ of Enquiry of Damages ſhall be awarded, 
which being executed, Fudgment final. ſhall be given. 
The Teſtator deviſed his Lands to his two Davis. 
younger Sons and their Heirs; one of them died vr 
in the Life time of their Father, and there was no — 
other Publication of the Will; adjudged, That 
the Survivor ſhall have the whole; This ha 
been no Queſtion, if the Son had ſurvived the - 
Father, and then died, for in ſuch Caſe they had 
been Jointenants, the Law would have transferr'd 
the whole to the other by Survivorſhip. | 

The Law is the ſame if any perſonal Thing is 
deviſed to a Man who dies in the Life-time of the 
: — the Executor of ſuch Legatee ſhall not 
| ve it. | 
e (2.) As to a Deviſe of Lands, in ſome Caſes the 
d Intereſt of the Deviſee determines upon his Death, as 
ie where a Man deviſed his Lands to his Son when Carpenter 
l, he ſhall come to the Age of 24, and that his Executor _ 
a, Hall have the Overſight and dealing thereof in the vel. — 
d, mean time; the Son died before that Age; adjudg- Moor 974. 
h ed, That the Intereſt of the Executor was deter- 1 Ron. 
e mined by the Death of the Son; for the Teſtator ** 


„did not intend to bar the next and right Heir 5 


een 


— A mm Oo & — 1 . 


* 


152 


. 


Dying: Deviſee of Lands dying 
his Son, until he would have been of that Age 
IF be had lived, But if it had been to be paid 
at his full Age, and he die before, then the Exe. 


« Godd-181. gutors may recover in the Spiritual Court. 


Moor 48, 


* 


2 


* ; 
. 9 14 þ 


| Boraſton's 


3 Rep. 29 


.) But in many Caſes the Intereſt is not determin. 
TRY the Party before the Time limited in 
As to a Deviſe to his Wife from Tear to Tea 
until his Son ſhould come to the Age of 20 Years, 
if the Son die before that Time, tis true the In- 
tereſt of the Wife is determined, becauſe the 
Words from Tear to Tear ſhew, that it was the In- 
tention of the Teſtator, that the Eſtate ſhould 
end upon the Death of his Son; but if theſe 
Words had been omitted, and the Deviſe had been 
to the Wife witil the Son ſhoyld come to that Age 
there, tho he had died before, yet the Eſtate of 
the Wife ſhould” continue. 7 

And this agrees with Borafon's Caſe, which 
was a Deviſe of his Lands for eight Years, and 
afterwards, that — * 7 7 his —.— 
until Hugh ſhall be of the full Age of 21 Tears, and 
erte pe — his Will; and when Hugb ſhall be 
of that Age, then to him and his Heirs: He died 
at 9 Tears; adjudged; That the Executors ſhall 
have it *"till'Hagb ſhould have been of that Age 
if he had lived; tis true, whey and then are Ad- 
verbs of Time, but when they refer to a Thing 
which muſt of Neceſſi happen, 'they make no 
Contingency. Now, if the Word ſhall in this 


' Caſe ſhall be taken for Hold, then they refer to 


a a Thing which muſt neceſſarily happen; for tis 


certain (as my Lord Coke tells us) that Hugh either 


© ſhall or might have 22 the Age of 21; 


but with Deference to h 


Opinion, I can ſee no 
Certainty in it, for it will not be affirmed that 
tis certain any one ſhall Nve to 27, neither is 
there any Certainty in ſaying, a Man = + 
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before the Time mention d, Wc. 
ould have accompliſh'd that Age, for thoſe are 
ords which reſt in Contingency, vin. he might: or 


beni have accompliſh'd that Age; if he did not | 


die before; tis true, if the Executors were to have 
it till Hugb ſhould be 21, then the Term may be 


made certain, by computing it from his Death, 


until he ſhould have been of that Age if he had 
liv'd,z however, we have his Word for it, that 


Hall and ſhould in Conſtruction of Law are all one, 


and then and when are Demonſtrations of the Time, 
ben the Remainder to Hugh ſhall take Effect in 
Foſſefion, and not when it fall ve. 1 

There is another Diſtin ct on made in Boraffon's 


Caſe, between a Leaſe and a Vill, as to this Mat- 
ter, viz. If the Teſtator had madc a Leaſe untiti 


FHugb ſhould ha ve attained: his full Age, (he being 
then about 9 Years old) he would not have an 
abſolute Term for 12 Years ; ſor it Hagh. died be- 
fore 21, the Intereſt of the Leſſee would have da- 
termined; but in a Deviſe tis otherwiſe; for where 
the Teſtator deviſed the Lands to his Executors, 
until Hugh ſhall accompliſb bis full Age of 21 Tears; 
(he being then but 9 Years old) it was adjudged, 
that the Executors had an abſolute Term for 12 
Years, which did not determine upon the Death 
of Hugh within that Time, becauſe the Deviſe 
being to his Executors (until that Time) for the 
Performance of bis Vill; it ſhall be intended, That 
the Teſtator had computed the Time in which 
his Debts might be paid by the Perception of the 
Profits, viz. in 12 Years, and therefore he deviſed 
his Lands to his Executors until Hugh (who was 
then 9 Years old) ſhould be of full Age; and 
this ſhews that he did not intend the Intereſt of 
the Executors ſhould determine on his Death, ſo 
that it was a preſent Deviſe to them, and not 


contingent. - 
| $a 


5 


1 
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— 
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Dying Legatee dying within the 
© $0 where the Teſtator deviſed his Lands to hit 
in. Siſter and Heir for ſo long Time, until her Son 

xMod.rBg —— ſhould attain his full Age of 21 Yeurs, 
after he ſhall have attained that Age, then 
to him and his Heirs z and if be die before 21 Tears, 
then to the Heirs of the Body of Robert; and 
made his ſaid Sifer Executrix, afterwards, Benjamin 
die} before 21 1 adjudged, that the Siſter had an 
Eſtate for Years until Bei ſhould or might be 
of Age, becauſe ſhe was made Executrix , and 
that Bewamin had a Fee immediately veſted in 
him by the Deviſe, upon whoſe Death it deſcen- 
ded alſo immediately upon his Heir. 
Sweet ver» 80 where the Teſtator deviſed a Term to his 
22 Wife, until his Iſſue of her Body accompliſh the 
; of 18 Years, bringing up the ſaid Child, 
provided, it the Teſtator die without Iſſue, that 
the Land ſhall'be to his Wife for Life : He had 
Iſſue at the Time of his Death, but that Iſſue 
died afterwards, before the Age of 18, adjudged, 
that by this Limitation the Wife ſhall have the 
Land, until the Iſſue ſhould have come to the Age 
of 18, if he had liv'd ; becauſe the Time may 
made certain, by computing it from his Death, 
till he ſhould be 18 if he had livd. 
(.) The Intereſt of a Legatee ſometimes determines 
= ee if be die before the Time mentioned in 
: 


Winch 5t. The Teſtator being ſeiſed of Lands in Fee, 
Spencer's fgyed them with Corn, and afterwards deviſed 
the Lands to . R. adjudged, that the Deviſee 
ſhall have the Corn, and not the Executors of 
| the Teſtator. | | i, 

/ xVEliz. 80 where a Man ſowed Land, and afterwards 
Allen's deviſed the Land for Life, Remainder in Fee, and 
** dy d, and the Tenant for Life alſo dy d before the 
Corn was reaped; adjudged, that the Executor of 
the Tenant for Life ſhall not have it, but he in 
Remainder. - The 
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ſhall go to his Executor. 
As where the Teſta 


' Time mention d in the Will. 25s 

The Teſtator deviſed Land, and afterwards 
ſowed it, and then died; adjudged, that the De- R 
viſee ſhall have it, and not the Executor of the 
Teſtator. Per W inch. ; 

J. The Lord Pawlet charged bis Lands by Deed, ted paws 
for the Payment of 4ocol. to his two —— lett's Ce 
at their reſpectius Ages of 21, or Marriage, and reſer- en 
yell u Power of ordering it otherwiſe by his Willy 
ſoon afterwards he by ill deviſed 40001. a-pieceto 
his two Daughters, for their Portions, in ſuch Man- 
ner as —7 4 by the Deed : One of the 
Daughters died before 21 or Marriage,“ the Mo- Bond's 
ther adminiſtred, and preferred a Ball in Equity Caf, 2 Oh 


* 


i 


22 the Truſtees and Heir at Law, to have 41 9 


| 7 The Queſtion was, Whether ne 
ſhould have it, or it ſhould accrue to the Benefit 
rr 
- uſe it was charged upon t 
and not a meer Legacy given by the Will , 12 the 
Will was only declarative of the Deed ; it was a 
Truſt charged on the Land, and did not lie in De- 


mand by a Suit, as a doth, but only by a 
Bill in Chancery, to 2 4 * 
But where there was a Deviſe of a Sum of Mo- 

, Remainder over, and the firſt Legatee died 
before he had receivd his Legacy; the Lord 
Commiſſioner Rawliſon was of Opinion that it 
ſhould go to his Executor; but Commiſhoner Mich. 
Hutchins contra, that it ſhould go to the Admini- Ay 
A Bt nem Ce th bam ful immaliany 

5.) In many Caſes the Intereſt is veſied im 0 
by the Will, and the Legates may diſpoſe of it; or if 
be die before the Time, and make no Diſpoſition, it 


tor was poſſeſſed of a Term Dyer 74- 
for Years, and deviſed his whole Term to RB. 
upon Condition, that if he ſhould happen to die 


before R. M. that then the Term and the Intereſt 
JV | thereof 


OY Dying Legatee dying before, We. 
thereof 


ſhould remain to the ſaid R. M. during 
1 the Reſidue thereof: The Deviſee fold the Term 


and died beiore R. NM. Adjudged, that he had no 


Remedy, for it was an Inter veſted 1 in RB. by 

the Deviſe. 

— — 80 Lang the Teſtator deviſed 500 L * his 
Daug ter, jor and towar Marriage, a 1 

* ® then the Daughter made her Executors and rs 


| cen: ez adjudged, that they ſhall have 


a if i lad been for and towards 
— 


e, to be paid at the Day of Marriage, or 
21 Tok hg ſhe had died before, in 
ſuch Caſe her Executors ſhould not have it, be- 
. cauſe. the Teſtator did not intend a preſent, but 
future Intereſt, for Advancement of his Daughter, 
and that it ſhould remain in Contingency. 
Roberts In like Manner it was where the Teſtator do. 
verſus viſed Portions to his Da . and having a 
Bald. 125 2 Term for Years, bequ that to his Son w 
23 be came to the roof of 21 i owe and before he came 
to 21, I make it to my Executors, &c. The Son 
died before 21; and ed, that his Adminiſtrator 
ſhall have the Term, fer! it was an Intereſt veſted 
in the Inteſtate. 
14 UH. 3 So where the Teſtator deviſed 201. to be paid in 
24 H. 8. four Years, and the Deviſee died the firſt 1 Year, 


his Executors ſhall have the Money, for * tis debi- 


mum in preſenti. 
Like the Lady Lodge's Caſe, viz. a Legacy. was 
Lodge, 1 x bequeathed to an Infant, to be paid when he ſþall 
n. 278. me of Age, he died before; judged, That his 
Executor or Adminiſtrator ſhall have it preſently, 
and not expect until the Infant ſhould have at- 

| tained that Age, if he had lived. 

2m. Ain 17 Fac. there was the like Judgment, VIZ. 
 Rep1134- a Legacy was given to a Feme Covert to be paid 
18 Months after the Death of the Teftator, ſhe died 
within that Time; adjudged, That her Huſband 


ſhould 
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bis Intereſt doth not determine, We. 257 
ſhould have it, becauſe ſhe had an Intereſt init 
before the Ty of Payment, and ſuch an Intereſt #2 
which her Huſband might have releaſed. | 
Aud with this the modern Authorities agree. | 
(6. . A pms of a Sum of Money to be paid at the zvene.z66 
4510 21, or Day of Marriage, and the Legatee See Smar- 
ied before; in ſuch Caſe his Adminiſtrator ſhall xr 
have it, becaule the Legatee had a preſent Intereſt, 7. — 
tho' the Time of Payment was future: Beſides, 98. 8. p. 
tis a Charge on the Perſonal Eſtate, Which is in ztav. 207. 
Being at the Teſtator's Death; and if the Legaceß 
ſhould be diſcharged by this Accident, it would 
be for the Benefit of the Executor, which the 
Teſtator never intended. mie” 
But if the Deviſe of the Money had been af Cloberrie's 
ber Age af 21, or Da 1 without ſaying C 2 
when to he paid, and ſhe had died before, in ſuch . du. Fer. 
Caſe it is a lapſed Legacy; ſo it is if the Deviſe 133. 
bd been to her when ſhe comes to 21, and ſhe die 
gre. | | | 
As for Inſtance, a Deviſe of 1001, to his Daugh- Godb. 183. 
ter when ſhe all marry, or to his Son when he ſhall 
be of Age, and they die before; in ſuch Caſes 
their Executors ſhall not have it; otherwiſe, if 
the Deviſe had been to them, &c. to be paid at 
the Day of Marriage, or at the Age of 21, and 
they die before, their Executors ſhall have it. 
But 'tis otherwiſe where a Legacy is deviſed to 
one when be ſhall be of ſuch an Age, and to ano- 
het upon the. Contingency of his dying before that 
ime. ves 
As Anno a Edw. 6. the Teſtator bequeathed his 1 And 33 
Goods to his Son when he ſhould be of the Age of 21, 
and if be die before, that his Daughter ſhould 
have them: The. Son died under Age; adjudged, 
that the Daughter ſhould have the Goods imme- 
diately, and not ſtay till the Time her Brother 
would have been of Age t he had liv d. 4 


„ l N 


2 18 Dying One to receive the Profits 
2 Vent. | So a Deviſe of roof to RB. hep of 21, 
347- andif he die before, then /. M and R. N to have 
it, or elſe the Survivor of them; they both died 
in the Lifetime of R. B. and before he was of 
Age, and then R. B. likewiſe died under Age; 
adjudged, that the Adminiſtrator of R M who 
ſuxvived . V. ſhall have the Money, tho' his 
| * R. N. died before the Contingency hap- 

| ned. 7 
Roll. Abr. i cy is deviſed to R. B. and bis Af. 
der ſigns, and the Deviſee dies before Payment, his 
* Adminiſtrator ſhall have it, becauſe the re· 
mains, it not being limited to the Perfon of the 


Legatee alone. 
by 0 The Caſes following are where one is appointed 
to receive the Profits, Ec. by a Will, "til another 
comes of Age, and he dies v. $96 that Time; what In- 

©. fereft Bath the Parſon by ſuch Appointment. 

2 Ln. . A Deviſe of his Lands to his Son, but that 
a bis Wife ſhould take the Profits till be came of Age; 
| the married again, and died before the Son was 
of Age; the Huſhand ſhall not have the Profits 
till that Time, becauſe the Wife had only a Con- 
fidence, or an Authority to receive the Profits, 
which cannot be transferred to the Huſband by 
the Marriage, but 1s determined by her Death : 
It's true, it had been otherwife if he had deviſed 
the Profits of the Lands to her, for T7 a De- 


viſe of the Land itſelf. 
Carrere But a Deviſe to his Daughter and her Heirs 
verſus (who was then a Year old) and declared, that br 
Church, Executor ſbould receive the Profits until ſhe ſhould 
313 come to the Age of 21, towards Payment of bit 
Debts and Legacies, and ſhe dy'd at five Years old; 

decreed, that this charging the Profits to be received 

by bis Executor till his Daughter came of Age, 
amounted to a Leaſe till ſhe ſhould attain that Age 

if ſhe had liv'd, and ſo like Boraffon's Caſe; but 
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ll another's of Age, he dying, Wc. 239 
it differs from the Caſe laſt mention d in Leonard. 
becaule here the Teſtator declared, that the Exe - 


cutor ſhould receive the Profits for Payment of bis. 


Debts and Legacies, but in the other it was ito take 

the Profits generally, 1 * in £1 | 

|. (8.) Where there is a Deviſe of all his Goods to 1fted 

R. B. who died before he proved the Will; in this 2/4 
Caſe Adminiſtration of the Goods of the ſaid Te- . ＋ 
ſtator ſhall be granted to the next of Kin of RB. 76 
and not to his next of Kin, becauſe R. B. was the 
univerſal Succeſſor. | 


Fr 
his Executor ſhall have the Adminiſtration; and 


not the next of Kin of the firſt Teſtator. 
_ Likewiſe where a Man dies Inteſtate, and leaves Brown 
ſeveral of Kin in equal Degree, and one of them ud. 
dies before any Diſtribution made; his Part ſhall — 
go to his Adminiſtrator, becauſe by the Statute f 
an Intereſt was veſted in him that was dead. 

(9.) Laſtly, As to the Leſſor's dying after the balf 
Tear, and before the Day of Grace; Clunn's Caſe ts 
a plain Authority that the Heir ſhall have the Rent. 
. Rent is reſerved payable at Michaelmas, or Clunn's 
within a Month afterwards , if the Leſſor dieth after , 10 
Michaelmas, and before the End of the Month, f. 129: 
the Heir ſhall have the Rent as incident to the 
Reverſion, and not the Executor as Rent Arrear, 
becauſe; it was not due until the End of the 


0 Month. 1 | 


I had omitted this Caſe, viz. the Teſtator de- Reding 
viſed his Lands to R. B. and his Heirs, after the j 
Death of V. NM. or after 20 Years; the Land ſhall 1 


deſcend to the Heir in the mean Time, becauſe 84. 


the Teſtator left it to the Law, without making 


any Diſpoſition of it whilſt V. M. lived, or the 


Term continued. ü | 
| 5 C2: Error 


' 
1 
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27 kli. B V the Statute 2) Elz. tis enacted. That where 


cap,8. D a judgment is given in the Queen's Bench, 

the Plamtiff or Defendant may bring a Writ of 

Error in the Exchequer-Chamber, &c. and there the 

_ __. Juſtices of the Common Pleas and Barons of the 

Exchequer have 
42 


ber, Cre. could'bring a Writ of Error a Judgment 
Eliz. 294. had againſt his Inteſtate in the Queen L. Bench, be. 


cauſe this Writ of Error in the Excbeguer Chamber 
from a judgment obtained there, was given by 
this Statute either to the Plaintiff or Defendant 
bimſelf in the Action, &c. it doth not ſo much as 
mention an Heir, Executor, or Adminiſtrator ; and 
before this Statute, erroneous Judgments in the 
Queens Bench were examinable only in Parlia- 
ment; but it was adjudged, that tho' an Admini- 
 Frator was not named in the Act, yet he was 
within the Intent and Meaning ot that Law, 
which was made to prevent the Delays of Juſtice 
to the Subjects, who were aggrieved by fuch er- 
roneous Judgments, and which could not other- 
wiſe be reformed at that Time, becauſe the Par- 
liament did not meet as often as formerly, and 
when they did meet, they were taken up about 
greater Affairs. 


Eſcape. 


See Ache TT hath been a controverted Queſtion, Whe- 
by Execu- J ther an Aion of Debt will lie againſt the Exe- 


tert 53. cutor of a Goaler, for ſuffering a Priſoner in Exe- 
| J. Amo 


cution to eſcape, 
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\ Ffcape. 261 
. Ammo 15 Eliz. It was held, that ſuch an pyer 322, 
Action would not lie, unleſs there had been Judg- 71. 4 
ment againſt the Goaler in bis Life. Time; for the ante 54. 
Offence was only a Treſpaſs or Negligence, which | 
moritur cum Perſona, tis a Wrong which ariſes ex 
Malefcio, and not ex Contradtu; and that is the 
Reaſon it dieth with the Perſon. ap «5, 

About 15 Years afterwards, Juſtice Perzam was Goldf. go. 
of the ſame Opinion; but Anderſon, M indham, 
and Manwood, unanimouſly agreed, that the Action 
would lie againſt the Executor of the Goaler; the 
Reaſon of their Judgment is not mention d in the 
Book, but probably it was, becauſe the ſuffering 
one in Execution to eſcape, was not meerly a 
Perſonal Wrong, but it was mixed with an Intereſt ; 
for the Creditor hath an Intereſt in the Body of 
his Debtor in Execution; which ought to remain 
there as a Pledge for his Debt. t 3 

But an Adminiſtratby may have an Action of Boomer 
Debt againſt the Sheriff himſelf, for ſuftering a 0 N 
Priſoner in Execution to eſcape in the Life- time 3. ile, 33. 
of the Inteſtate ; tis true, it has been a Queſtion 
whether an Executor might have an Adtion on the 
Caſe againſt the Sheriff, for the Eſcape of a Pri- 
ſoner upon Meſne- Proceſs in the Life-tume of the 
Teſtatot. *Tis ſaid in Juſtice * Morton's Caſe, that . vent. 
the Action would lie, but it was not the Point 31. 8. p. 
then in Queſtion. 

It was ſtrongly debated + Amo 3 Car. when an +L-Maſon 
Action on the Caſe was brought by an Executor . 
againſt an Officer of an eier Liberty, who 2 9 
ſuffer d a Priſoner on 3 to eſcape in ju 
the Life · time of the Teſtator; and upon Demur- Dixon, 
rer to the Declaration, V bitleck and Doderidge, prag. 
Jpitzoes, were of Opinion that the Action did he, your 
1 


not at Common-Law, vet hy the Equity of the 3 


1 Edw. 3. de Bonis 4 wy MSA | 4 Edw. 3. 
atorin which Stagute.ongh bt to have a favourable *. 19 
912 * 188 Conſttuction, 


Law, or by the Equity of the Statute ; for an 


Eſcape. 


* Conſtruction. in order to the Advancement of 


Juſtice; for tis reaſonable, that ſince the Teſta- 
tor himſelf was prevented by this Eſcape to brin 
his Action, his Executor ſhould not be depriv 
m fr und Fore | of emen Opini 
But Hide and Jones were of a contrary Opini 
That the Action did not lie either at . 


Executor could not have any Action at Common. 
Law, but ſuch which was grounded on a Con- 
tra?, as Debt, Covenant, or the like, and not thoſe 
which ariſed ex maleficio, as Treſpaſs, Vi & Arnis, 
Battery, and ſuch Actions; neither was an Execu- 
tor entitled by the Common Law to all Actions 
which were grounded on Contracts; for he could 
haveno Action of Accompt before the Statute of 
2. and even at this Time ſuch an Action can- 


not be brought againſt him, becauſe it conſiſts in 


Privity between the Parties themſelves, of which 
the Law preſumes he cannot have any Know- 
ledge, being a Stranger. 13 
Neither can the Executor have an Action on 
the Caſe upon the Equity of the Statute 4 Edw. 3. 
for that only gives him an Action of Treſpaſs 
(which he could not have before) for Goods and 
Cbattels of his Teſtator carry'd away in his Life. 


time. It provides a Remedy for no other Treſ- 


afles, as Aſſault, Battery, Slander, Falſe Impriſon- 
aw; & jimilia. Now in this Caſe, the bes 


did not concern the Goods and Chattels, there was 


. 


no manner of Injury done to them, but the Treſ- 


paſs was by ſuffering the Party to eſtape; tis 


true, this Statute doth not bind the Executor to 
Adiom of Treſpaſs alone, tho" thoſe are the only 


Actions which are therein mention d; but it ſhall 
bt extended by Equity to any other Actions which 
concern the Goods, &ci thereſore it hath been ad- 
juudged, that he may bring Trover for Goods ta. 
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FS Executor Plaintiff. 263 
ken and converted in the Life-time of his Tefta- 
tor, or any other Action where the Goods and 
Chattels are concern d. 4 | 

But that an Action of Debt will lie againſt Reyne 
the Marſhal by an Executor, who recovered 124 
Judgment for a Debt due to his Teſtator, and had * 
the Defendant in Execution, and the Marſhal 545, Hob. 
ſaffer'd him to eſcape * in the Time of the Executor 264. 
himjelf, this was never doubted : The Queſtion 280g. 122 
wal hether it was good in the Debet £9 Betinet? 
And it was reſolved, that it ought to be in the Ante 194. 
Detinet only; for tho' the Judgment was obtained 
by the Executor in bis own Time, yet it was not 
for a Debt due to himſelf as Executor, but for a 
Debt due to the Teſtator, and therefore the Action | 
muſt be in the+ Detinet ; and tis not helped by +4 Brookes, 
the late Statute of Feofarles. |  verſw 

Anno 13 Fac. The hke\ Action was brought by f , 
an Executor, for an Eſcape upon an Execution 3 * 5 
ſuffered in bjs own Time, the Priſoner being in | slingſby 
Execution. There was no Objection to the Action 2*7/u5 
it ſelf, for the Plaintiff recovered againſt the She- 1 
riff; but tis true, the Judgment was reverſed, be- , ms wed 
cauſe as Executor he we grey againſt him, 112. 


' when as Adminiſtrator, he had recovered the 


Judgment againſt the Perſon who made his E- 
ſcape. oy T 
. Executor Plaint if. 
Hr e Nad mentioned moſt of the Caſes Al 

of this Nature under the Title of Adiom, I 2 ä 
ſhall only add in this Place, e 


(.) In what Manner ſuch Plaintiff onght to de- 


glare, &c. 
(2.) I fhall mention ſome Oljection to the Forms of 
Declarations, and the Pleas to them, 


84 If 


281d. 218. 


264 Executor Plaintiff. 


© Bicker (1) If be declare for Rent incurred after the Death of 


ſtaff verſw the, Teflator, he ought not to ſet forth cum 
Purdue, (the Teſtator) dimiſſſet, &c. reverſione inde to him 
a8 Executor, for this would have been naught 
upon a Demurrer. The true Form is quod cum 

(the Teſtator) poſſeſionat fuit of a Term for Years, 


c. and bein doe did demiſe the ſame, 


c. for if he declare as before, it doth not appear 
me 4 * that the Reuerſion might be in Fee, and fo the 

ent doth not belong to the Executor, but to the 
Heir; but this is cured by a Verdict; for upon 
| Nil Debet pleaded, it ſhall be intended, that if it 
had appeared to be a Reverfion: in Fee, the Jury 
would have found for the Defendant. 


— 


' Emmer- , Treſpaſs brought by an Executor, upon the Sta- 


ſon. verſus tute: 4 Edw. g. De Bonis aſportatis in Vita Teftatoris, 
Emmer- for that the Defendant. Blada Creſcentia, upon the 
Vent 18. Freehold of the Teſtator meſſuit defalcavit, cepit, 
S &. aſportavit, upon not guilty, pleaded, the Plain- 
tiff had a Verdict; it was inſiſted for the Defen- 
- dant, that an Action would not lie for cutting 
Corn, becauſe while it was ſtanding, it was Parcel 
+, © of the Freehold; but adzudgd, this was an en- 
tire Treſpaſs, and the Declaration deſcribes the 
carrying away the Corn; tis true, if it had been 
| * clauſum fregit, & blada aſportavit, it had been 
. 


ſo likewiſe, if the Graſs of the Teſtator had 
been cut and carry'd, away at the ſame Time; be- 

cauſe the Grafs is Parcel of the Freehold, but 
Corn growing is a Chattel. MISS 
Carter ye: If the Inteſtate had the Goods in his Poſſeſſion 
n at the Time of his Death, tho' they never came 
33 to the Hands of his Adminiſtrator, yet he may 
declare upon his own Poſſeſtan, for tis caſt upon 


ven him by the Law. 
verſus . And therefore in Trover, where the * Plaintiff as 


8 Ee. Executor, declar'd, that he was poſſeſſed of 401. 


7168. in a Purſe ut de Bonis ſms Propriis, which he — 
21 | | 3 


2er. sn 


r 


and the Defendant found and converted them, Cc. 

in retardationem Executions Teflamenti. It was ob- 

jected, that it was contradidtdry-to Gy, that the 
Plaintiff as Executor was po eſled, Sc. of bis 

pro Goods, and loſt them in retardationem Exe- 

cationis Teſtament: : But it was held good, becauſe 

the Executor was poſſeſſed of the Teſtator's Goods, 

ut de Bonis ſuis Proprits, tis a Poſſeſton caſt upo 

him by Law, and ſo he may declare, and the 
Converſion is in retardationem Executionts Teftamenti, 

or at the moſt is but Surpluſagee. N 
And therefore, if he bring Treſpaſs for taking Adams 
the Goods which were the Teſtator's tempore Mor, e _ 
tis ſug, he need not alledge that they were taken 28 
extra Cuſtodiam Aae for it ſnall be ſo intended; ** 
and this was adjudg d on a Demurrer to the De: 
claration. an, e 

He hath ſuch a Property in the Goods veſted | 
in him, immediately upon the Death of the Te- 
ſtator, that if * Adminiſtration ſhould be granted # Fiſher 
to another, and by Vertue thereof the Admini- verſus 
ſtrator gets the Poſſeſſion of the Goods; yet, as ery 
ſoon as the Executor proves the Will, he may =. 
recover them by an Action of Treſpaſs, c. a- 
gainſt ſuch Adminiſtrator. W re 

(2.) As to the pleading the Statute of Limitations to 
ſuch Action, there was a remarxable Caſe, which is thus: 

. Aſſumpſit was brought by an Executrix for Gargrave 
Money due to her Huſhand the Teſtator; the vm 
Defendant pleaded the Statute of Limitations, the 1 5 
Plaintiff. reply'd, that her Teſtator filed an Ori: 

ial. in pl ito tranſgreſionis ſuper Caſum, ſetting 
orth the whole Declaration in the Replication, 
and that pendente Placito her ſaid Huſband dy d. 

And upon Demurrer the Queſtion was, Whether 

this Action brought by the Teſtator by Original, 

was within the Equity of the Fourth Paragraph 

of the Statute, viz. If the Adion ſhall be brought . | 
VE, 285 Origi TR 


Executor Defendant. 


inal, (as this was) and the Defendant Outlaw'd, 
of K Hall reverſe it, in ſuch Caſe the Plain. 
Heirs, or Executors, may bring a Action 
55 en but not 2 | b 5 * 
Now this being an A er ginal, 
and the Slide dying before the Defendant could 
iu app bas * was, Whether the Exe- 
a 1 ARion within a Year, 
Th was inns "g's could not; but that it was a 
| h Caſe, for which the Statute had not provi- 
died an y Remedy. 
Hornegold WE. | Debt by an Executor, the Defendant b 
verſng .. y of Plea a Ns ring from the Will, adjudged, 
| nan”. 2 bk notwithſtanding the Appeal, the Plaintiff i 1s 
dcompleat Executor 4 the Probate, and that this 
is an ill Plea, for the Defendant might traverſe 
the Probate, it the. Plaintiff did not produce it 


in Court, or he may demand Oyer of the Will. 
2 2 El1!uecutor Defendant. 
See Adiom af Executors, &c. ante 44. 


swan ver- _ E Teftator being only Tenant for Life, ra 

fs Scarles, mainder to one Scarles 1n Fee, made a Leaſe 
Moor Fe for 15 Years to the Plaintiff Swan, and SY 

made Scarlet and another Fxecutors, and d 

- Scarles enter d, and voided this Leaſe, as la 

he might; whereupon Swan the Leſſee brought an 

Action of Covenant againſt him and the other 

Executor, and adjudged that it would not lie. 

Carter ver-. 4ſſumpſit againſt an Executor, wherein the 

8 plainti "declared, that the Teſtator, in Conſi de- 
" 32% ration of 31. paid to him by the Plaintiff, promi 
Jed to deliver up ſuch a Bond, by which he was 
bound to the Tekator in the like Sum, and aver- 

red that he had paid the 3 L and that the Bond 

was not deliver'd up: Allr a Verdict ſor the 

Plaintiff, 
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Executor Defendant. 
Plaintiff, it was moy'd in arreſt of Judgment; 
that an Aſſumpſt would not he againſt an Execu- 
tor, upon a collateral Promiſe of his Teftator z 
but adjudged that it would upon a Contract of 
the Teſtator; and the Reaſon is the ſame upon a 
Promiſe, where he had receiv'd a valuable Conſi- 
deration; which Judgment was affirmd in the 
Exchequer Chamber. 5 12 | | SL 

A Widow Executrix brought an Indebitatus Aſs Maſten 
ſungf againſt an Executor, upon a Promiſe of his w 
Teſtator: She had a Verdict and Judgment in 2 6 
B. R. which was reverſed in the Exchequer Cham 
ber: wp thee tr the Sw — = Bill = | | 
Equity, ſuggeſting all this Matter, and pray 
10 bs bellen d ; and upon a Demurrer to the Bil, 
it was over-rul'd; for the Lord Ke made 
Difference where the Plaintift ſeeks Relief, eith 
after or before Judgment at Law, and faid, tat 
by the Advice of all the Judges, he had allow . by 
Bills for Debts, without Specialty brought againſt 
Executors, with an Averment that they had Aﬀets. 
An Adminiſtratrix brought an Action againſt Grey ver. 
an Executrix, upon a Bond executed by her Te- Tor- 
ſtator, for the Payment of 2001. to the Inteſtate; . | 
the Defendant pleaded in Bar that the Perſon 889. 
whom the Plaintiff had alledg'd to be the Teſta- 
tor, dy'd inteſtate, and that Adminiſtration was 
granted to her, this Defendant, and that ſhe 
ought to be named Adminiftratrix, and not Exe- 
cutrix z and upon Demurrer, this was adjudg d an 
ill Plea, becauſe ſhe did not traverſe that ſhe had 
adminiſter'd any of the Goods of the Inteſtate, 
before Adminiſtration was committed to her. 
Debt againſt two Executors upon a Bond of Rogers 
— l by = — 4 — — pleaded i. 
that their Teſtator acknowledg'd a Recogni- ©;- 
ſance in the Nature el gk Staple, for 1200 l. OY 
to V. R. and that they had not Aſſets ultra; the 
wy Plaintiff 


- 


. Covel 
verſus 
Devall, _ 
2 Lutw. 
1634. 


Executor Defendant. 
Plaintiff reply d, that one of the Executors was 
bound with the Teſtator in the Recogniſance; 
and upon a Demurrer to this Replication, the De- 
fendant had Judgment, becauſe the iſance 
being joint and ſeveral, the Plaintiff, who was 
the Cogniſee, might bring his Action either a. 

inſt the {nit or againſt the Executor of 
the dea Executor: Now, here he hath brought 


tze Action againſt the Executor of the dead Exe. 
cautor, who was likewiſe one of the Cogniſors, ſo 


that all the Teſtator's Goods in his Hands are 


luable; and the Defendants have pleaded, that 


they have none ultra to ſuch a Value to ſatisfy 
this Recogniſance; and tis uſual, on ſuch a Plea, 
to give in Evidence Payment of a Bond, in which 
the Executor was bound with the Teſtator; the 
Plaintiff had Leave to diſcontinue. RC 
Debt againſt an Executor, who pleaded plene 
Adminiſtravit ; upon which they were at Iſſue, 


* and the Jury found that bis Fife was Executrix of 


V. R. and that ſhe, to deceive the Creditors, made 


a a fraudulent Deed of Gift of the Goods of her 
ITeſtator, but ſtill continu'd in the Poſſeſſion, and 


afterwards marry d the now Defendant, and dy d, 


and that he (the Defendant) had Goods in his 
Hands ſufficient, &c. adjudg d for the Plaintiff, 


becauſe, by pleading plene adminifravit, the De- 
fendant had confeſs'd himſelf to be Executor, and 
therefore ſnall be chargeable; and the rather, be- 


cauſe the Property of the Goods was not alter d 


by this fraudulent Gift of his Wife, but continued 
ſtill in her. . eee 

Debt againſt an Executor, who pleaded, that 
his Teſtator was indebted to one Lamb in 300 l. 


by Bond not. ſatisfy'd, but ſtill in Force; and 
that he had fully adminiſter d. and had not Aſſets 


ultra 10 l. to ſatisfy the Debt Die Exbibitionis Billa, 
nor afterwards and upon a Demurrer, the Plea 


was 


o a 
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Executor Defendant. 


was adjudg'd ill becauſe the Defendant pleaded 
admini ſtrauit die — — when it 
ond be ne 2. been 1.3 199142 
— in Ber kau 

that — her oaem adjudg a this was m0 , 
Plea in Bar, but in ana "27 mw 
— — — 


wiſe where an Ackion is 


miniſtrator, by the Name of 


ment againſt him; for this — 4 2 in 
Bar to another Action drought agate as Ad- 
So where fit was againſt an 'Exe. Foaler vie 


cutor, who pleaded in Abatement, that he was 4d poten 
miniſtrator ; upon a Demurrer it was objected; 
that this Plea was ill, without a Traverſe that he 
(the Defendant ) had adminiſterd as Executor j 
but adjudg d, that the Plea was good without it 
The Diſtinction is, where one is ſued as Executor, 
(as in this Caſe) there needs no Traverſe; but 
where the Defendant is ſued as Adminiſtrator to 
V. R. if he pleads that he is Executor, he muſt 
traverſe that V. R. dy d inteſtate, becauſe, unleſs 
there is a dying inteſtate, an Action cannot be 
brought againſt an Adminiſtrator 3 and to plead 
that he is Executor, 1s only an Anſwer by Impli- 
cation to the dy in inteſtate. 

Debt on a Bond againſt an Executor of 1. R. Powers 
who pleaded that V. R. dy'd inteſtate; and that 2/* 


Adminiſtration was granted to this Pefendant, fk . 


& petit judicium ſi ipſe ad Billam pradict reſpondere 
debeat, Sc. and upon a Demurrer to this Plea, it 
was infiſted that it was ill, becauſe the Defen- 
dant ſhould have traverſed, that he intermed- 
dled before the Adminiſtration granted to him; 


for if he did, then he is Executor de ſon tort : 


But adjudged, that ſuch a Traverſe would have 
made the Plex ill, becauſe there is no intermed- 


ling alledged in the Declaration, therefore the 
Defendant - 


| = 
: A. 4 * 
5 * 47% 


See Plens 
Ad — 
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| 1 Inventory ſhall be Aﬀets, unleſs. a Demand 


Ge ught 


Executor of an Exerutor. 
Defendant ought not to traverſs what is not al. 


© againſt an Execntos; who pleaded lene ad, 
ravit'y it / was adj that the Plaintiff 
prove his Debt, or elſe he ſhall recover but 

a Penny ' tho' there are Aſſets, becauſe 
* Plea only admits the Debt, but not the 
z adjudg'd likewiſe, that all Debts in 


IR 


| and refuſal to pay is prov d. 

Judgment a glnſt the Teftator, nod upon 2 
againſt his Executor, he plead- 
Plene adminiftravit, and that he had no Goods 
on the Day of the bringing the Scire Facias, nor 
at any Time after; and upon a ſpecial — 
to this Plea it was adjudg'd ill. becauſe the De- 
fendant did not ſhew bow 5 had fully adminifter'd ; 
for againſt a Judgment he - ought to ſhew bow be 
admin ſter d; tis true, N e 
might have been a good Plea. 4. 
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Executor of an Executor. 
See Devaſtavit 229. 


AN Executor of an Executor, is an Executce 
to the firſt Teſtator, as well as to his own 
Executor; but each Teſtator's Goods ſtand ſeve- 
rally charged with their reſpective Debts, and 
ſuch Executor may accept the Executorſhip of 
his own Teſtator, and refuſe to meddle with the 
Goods of the other: But if he accept the firſt, he 
cannot refuſe the laſt, unleſs where the Executor 
of the firſt Teſtator refuſed in his Life-time, or 
dy d before Probate; for in ſuch Caſe his Execu- 
tor ſhall not be ſuffered to adminiſter to the firſt 
Teſtator, unleſs his Executor was made Refiduary 
Legates as well as Executor; and this Lot} 7 

Thed's 
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Exeentor of an Executor. 291 
led Cafe; which was thus, viz. An Execittor 10a 
(before he proved the Will) made his Executor vi- 
and dy d; the Executor of that Executor cannot Ben 
take apon him the Execution of the Will of the r Reb 
firſt Teſtator, but he may take Adminiſtration of Abr. 907. 
the Goods, cum Teflamento Annex. &c. Neither 34 6.14 
can an Executor of an Adminiſtrator have the 


Adminiſtration of the Goods of the firſt Inte- 


The Creditor dy d inteſtate, Adminiſtration was Yare v. 
granted to V. R. who ht an Action of Debt (Gone, 
againſt the Debtor, and had Judgment, and dy d Ae 
inteſtate before Execution; then Adminiſtration © © 
of the Goods of the Creditor, who was the firſt ln 
teſtate, was granted to the Plaintiff, who brought 

a Scire Facias upon that Judgment, and upon De- 

murrer it was adjudg'd, that it did not lie, for 

want of Privity; but that he muſt begin again, 

tho' it was infiſted, that the Debt due to the firſt 

Inteſtate being turn'd into a Judgment, the ſecond 
Adminiſtrator might have a ſpecial &i Fa to exe- 


cute it. 
be Caſes following ſhew, | 


(I.) Where an Executor of an Executor bath an In- 

tereſt, and where be bath none. 
(2.) Where be is entitled to an Action. 

(3.) Of Action: brought againſt him, and Pleas to 


| (1.) An Executor of an Executor hath an Intereſt, | 


where the Will was, that his Executors ſhould re- 


ceive * the Iſſues and Profits of his Lands, till his Dyer 
Son comes of Age, to pay his Debts and Lega- 210. 
cies, and breed up his Children, and he made 

two Executors, and dyd; one of the Executors 
dy'd, and the Survivor made his Executor and 

dyd during the Nonage of the Son; adjudged, 

; c 
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Executor of an Executor. 


"h that the Executor of | ſuch, e al e 


may meddle with the Rents, and ing 
me during the Infancy of the Son, as the Will 
reds, becauſe, this was an Iutereſſ veſted, in the 


\ firſt Executor, and not a bare Authoritꝛ. 


os 7 «I» 
c : 


4 
Hob. 9. 


7 1 Rol. Abr. 


915. 


Dut he hath no Intereſt in che Caſe following, 
: Tis true, an Executor is an Aſſignee in Law, a 


ſo is an Executor of an Executor; But if a Man 
give Bond to pay Money to ſuch Perſon as the 


- Obligee by his laſt Will ſhall appoint, and he a 
point no Body to receive it, his Executor 

e vr: not have it; for the Words (to pay) carry a Pro- 
Mead, perty in them, and it muſt be an 


nee in 


in this 


Fact, and not in Law, which is int 


232 H. 8. Two * Executors, one of them made his Exe: 


cutor, and dy d, the ſurviving Executor dy d inteftate, 


it was held, that the Executor of the Executor 
who firſt; dy d ſhould. not meddle; for by his 
Death, the Power which he had by the Will was 
determin d, as to him, and ſurvived to the other, 


ſo that the Ordinary might grant Adminiſtration 


tor. 


Dyer 160, 


of the Goods of the ſurviving Executor, and like- 
wile Adminiſtration” de Bonis non of the firſt Teſta- 
(2.) As concerning Aﬀtions to which be is entitled, 
T find this Caſe, C. Two Executors, one of them 


proved the Will, and the other refuſed before the 


Ordinary, who thereupon granted the Admini- 
tration to the other, who made his Executor, and 
dy d, and that Executor alone brought an Action 


of Debt, for a Debt due to the firſt Teſtator, and 


1+ » by the Opinion of Brook CiekJuſice, the Adios 


el. 83. 


PS > # 


did lie; for though he who retuſed, might admi- 
niſter, notwithſtanding his Refuſal, yet it muſt 
be in the Life-Time of his Companion, but when 


he is dead, his Election is gone. But where an 
Adminiſtrator. got Judgment, and dy d inteſtate, 


his 


e , . eo ne ea 
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Exgcutor of an Execmtor. 3 
his Adminiſtrator cannot have an Execution be- 
cauſe he is not privy to the Record. 15) 

And this agrees with Brudnell's Caſe, viz, an Bruinell's, 

Adminiſtrator durante minore etate obtained a Caſes 
udgment, and dy'd ; his Executor brought a Sci f *Þ 
Fu upon that Judgment, and Proceſs was conti:-- 
nud till the Detendant was outlaw'd.; then he 
brought a Writ of Error; and adjudg d, that an 

Executor of an Adminiſtrator cannot have Exe- 

cution upon a judgment obtain d by the Admini- 

ſtrator; for no Man ſhall have ſuch Execution 

but he who is ſubject to the Payment of the Debts 

of the firſt Inteſtate, and that an Executor of an 
Adminiſtrator is not oblig d to do. „ 

An Executor of an Executor may avo far Wade 
Rent due to the firſt Teſtator in proprio Furs; as 7 
for Inſtance, Leſſee for Years rendring Rent, Lach. 213 
made . N. his Executor, and dyd; V. N made 
R. B. his Executor, and dy d; R. B. diſtreined for 
Rent - arrear, and in Replevin avow'd in Jure ſus 
proprio. It was objected, that for Rent arreax in 
Vita Teſtatoris, an Action of Debt was the proper 
Remedy; but it was adjudg'd, that at Common- 

Law he might diſtrein, by reaſon of the Rever- 
ſion, which made the Privity; and that the A- 
vowry was good, tho it was by an Executor of 
an Executor in jure ſuo proprio, | 

(30) Aud as be may ſue, 6 j ſome Caſes he may 

ued alone; as where there are two 

one made his Executor and dy'd, yet Debt may 

be brought againſt the Survivor. f 
But Debt did not lie againſt an Executor of au ꝛwent. 292 
Executor, upon a Suggeſtion of a Devaſtavit made See anten 
by the firſt Teſtator z for it is a Perſonal Wrong Ti: Pt 
for which ſuch Executor ſhall not be charged. 20 
And my Lord Hales was of Opinion, That it was , 
with "Difficulty obtained, that Debt would lie 
againſt an Executor line upon a Suggeſtion of 

| Waſte 


* 
" 


— -— — — 
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| Executor, bis Right 
Waſte done by him; but that Point being now 
lettled, he ſaw no Reaſon to extend the Action 
Chamber- farther. However, the Court of Chancery thought 
ng yerſs jt. equitable to make an Executor of an Executor lia- 
tel ble to anſwer the Quantum of the Devaſtavit to 
Rep. 257, Creditors, ſo far as he had Aſſets from his Execu- 
 _-. tor. And about three Years after that Decree, 
the Parliament thought it reaſonable to provide a 
Remedy, which was done by a Statute made Av. 
30 Car, 2, 90,30 Car, 2. by which tis enacted, That an Exe 
cap, 7. citor of an Executor ſhall be liable as bis Teflato 
"would have been, whers the Goods are waſted or con. 
ver ted. ahi 1 | i549 

About 15 Years before the making this Statute 
tthis Caſe happen'd, viz. The Teſtator bequeath'l 
Nichalſbn 4 Legacy, and made the Huſhand and D. his 
, Wife Executors, and dy d; the Huſband made his 
| 3 "Wife and his Son Executors, and dy d; the Lega 
77 Rain, tee Exhibited his Bill againſt D. the Widow, ani 
23. 1 84d. the Son, wherein he charged, that the firſt Teſts 
4. *tor's Eſtate, which was liable to pay this Legacy, 
1 was come to the Hands of the ſaid D. and the Son, 
whereof one was the ſurviving Executrix of the 
firſt Teftator, and the other was the Executor of 
the dead Executor; and he demurred, becauſe the 
| ſurviving Fxzecutrix was only liable, and that he 
was not privy in Law, nor accountable for the 
Eſtate of the fr Tefator : But decreed, that hi 
Eſtate ought to be liable, into whoſe ſoever Handi 

the ſame ſliould come. | 


4 Executor, hu Right exclufive from the 
Heir. 


a See N.. T HE Things to which an Fxecutor is entitle 
by the Law, excluſive from the Heir, ar: 


The 


Preſruta- 


tion. either in Poſſeſſion, or in Adiwn. 


— 
_ 
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 extlifive: from the. Heir. #75 
The poſſeſſory Things are Chattels Real, agLea- 

ſes e 4 (i n a alcs 3 
tis true, ſuch Leales are not in. Poſſelſion 1442 
actual Entry on the Lands, unleſs it is a,L 

of Tythes, where no Entry can be made. Ar- 
rears of Rents iſſuing out 2 or Lands, the 
Grantee of the next Preſentation: to à Church, 


dying, nis Executor ſhall pre ent: So if a Leale *Dyer283 


is made to à Biihop and, his 8 rs, hig||Exe- Co Lit. 4 
cutor ſhall have it; and in ſome Caſes the Rent 

it ſelf ſhall go to the Executor, as for Inſtance : . | 
A Man poſſeſſed of a Term for 100 Years,dy'd Norton 
Intefate, Adminiſtration was granted to bis Wife e, 
bo made a Leaſe for Five Tears to R. B. rendring r vr 
Rent to her, or her Executor: or Aſſigns, + fter- ſus Bailey, 
wards ſhe, made a, Will, and appointed the Plain- 1 Vent. 
tiff to be Executor, and dy'd. The Queſtion was, 259 275 
Whether this Executor of an Adminiſtratrix, ox * 0 
the Adminiſtrator de Bonis non of the Inteſtate, 
ſhould have the Rent? It was inſiſted, that the 
Adminiſtrator de Bonis non, Cc. ſhould have it.as 

incident to the Reverſion, and that the Covenant 

ſhall go with the Rent; but adjudged, that tlie 
Executor of the Adminiſtratrix ſhall have it, be: 
cauſe he comes in under the Leaſe made by her, 

and may maintain an Action of Covenant on the 
Perſonal Contract of the ſaid Adminiſtratrix, 

which the Adminiſtrator de Bonis non capnot; 


for he muſt come in paramount the Leaſe upon 
which this Reſervation was made. x 


So were the Teftator deviſed to R B. the Rent Gore ver- 
and Profits of his Eſtate for 15 Years in Truſt 0 ſus Blake, 


pay his Debts, c. and the, Reſidue of his Goos Cb. Rer. 


and Chattels to the ſaid R. B. whom he made 95. 


Executor. The Truſt was performed, and there 
was an Overplus of the 15 Years; and it was in- | 
ſiſted for the Heir, that the Term being raſed out Y” 
of the Inheritance, ſhail return to it again and | 


2 ceaſe, 


| 


' 
' 


Executor, bit Right \ 


beaſe, after the Truſt was perform'd ; But it was 
ont that an Intereſt paſſed by theſe Words, 
a the Executor ſhould have the Refidue of the 


fle is likewiſe entitled to Things in Action, as 
jo the Right of Execution on a Judgment, Bond, 
or Statute; he is alſd entitled to all Perſonal 
„ and 1 of what Nature, Kind, or 
ſame are; and theſe are ac- 


ibis 


Seel in moſs Poſſeſfion, thoogh not actually ſo 
and he may maintain Treſpaſs for 


" 


them. 

And as to Corn ſow'd, K Tenant for another 
ns Life ſow the Land, and they both die be 

* | Tore the Corn js ripe, the Executor of the Tenant 

FO have the Corn. 

ha able e Caſe is the ſame where Tenant in Tail 

- the Land, and dieth, his Executor ſhall 
ave it. 

4 o where the Wife hath an Eſtate in Fee i in 

oh for Life or for Years. and the Huſband ſow: 
955 Spree: and dieth, his Executor mall have 


8 Huſland made a Feoffinent to nfidthix to 
Dyer 316. he Uſe of bimſelf and bis Wife for their Lives 
"Remainder to his right Heirs ; then he ſow'd the 
Land, and made his Executor, and dy'd; it was 
neftion, who ſhould have the Corn. The 
Jolges es were divided in Opinion; ſome held that 
ife, who was the ſurviving Foint tenant, 
It dbu have i it, eſpecially ſince the * tenancy 
dess made b the Huſband himſelf, during the 
 Covertuxe : it was ended by an Award of 
two of them, who gave the Executor a fourth Part 
of the Corn after it was thraſh'd. 

Co. Lit. And yet my Lord Cole tells us, and ſo is the 
199. Law, That if Huſhand and Wife are Joint-tenants 
of Land, and the Huſband ſowed it and die; his 

_ Vife, and not his Executor ſhall have the _ 
at 
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exclufive from the Heir. 


But Goods which two have in tn an Co. Liz.) © 
go to the Executor of the deceafed. 182, 
As to Mortgage Money Littleton tells us, That rInft.20g. 


if the Mortgagee in Fee die before the Day 26h b. 


ment, and his FO ler on * Tag ap Al's, 
N yet the Mo 

1 And my Lord Cole 3 in bis C a. my, 

on it affirms, That the Executor doth more xe be 

ſent the Perſon of the Teſtator, . than the 

dot 5 0 the Anceſtor; for though he is nat 


Reaſon of his lendi Tg Money 1855 
pos and therefor 1 — ee 

made to the Heir, unleſs the Cond 
demption was, That the N 
the Money to the Mortgagee 
Caſe if the eee Sieh befor 
Payment, it ſhall go to his, f eis. e hgnatio. 
witus eft.excluſio alterius: But if tis to be paid to 


the Heirs or Executors, the Mortgagor may p 
it to either. 


The Teſtator being poſleſs'd of, a Term! for 
Years, devis'd it to A. for Life, and 
Life, and likewiſe to five more ſucceſſivel 7 ip Dies 
they all dy'd and the Queſtion was, W at 
od the Reſidue of the Term? Adjudged, that this 


22 


Deviſe to all of the Deviſces was good, and thas, 


the firſt Deviſee, and ſo every other Devi 
his Turn, had the whole Term veſted in = 
and the next in Remainder had but a Ebi. 


and no more, and the Executor of the Teſtator Eyreverſu 


had but a Poſtbility of Reverter; now here the Fall- nd, 
Teſtator gave but a limited Eſtate, and what be Salk. 231 


did not give away, muſt remain in him, and 
Conſequence muſt go to his Executor. | ” 
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| | 4 4 I's a Rule n Law, That a Remainder (which a 

no mare chan the Reſidue of an Eſtate) | f 

cannot be limited after a Fre Simple, becauſe when | 
a Man hath parted with his whole Eſtate, nothing C1 


can A for him to diſpoſGGmſe. 
Bü this Rule hath been evaded by diſtinguiſn- i *Þ 
ing between an Abſolute and a Conditional Fe Te 
which depends ona Contingency, and which is to 1 
ceafe 14056 and be transferred to another when D 
the Contingency bappens; ſo that now tis no longer IM © 
doubted, ut that a Fee may remain and ariſe out 5 
of the Fir F conditionally limited, and this 
may oh ed Way of Uſe or by Deviſe, and y 
wy vch a Remainder is limited in a Will, tis 
called an Executory Detiſe; that is, where a Man 
deviſeth a Fee-· Simple to one to be veſted in ano- 
ther upon a Continent. et eh 
And where there is ſuch a Deviſe, there needs 
not any particula E fate to ſupport it, becauſe the 
Teſtator hath not parted with his whole Eſtate 
in the firſt Limitation; for ſomething ſtill re- 
mains in him, and which after his Death may 
deſtend to his Heir till the Contingency happens; 
and becauſe tis not a preſent but a future and con- 
tingent Intereſt, therefore a common Recovery will 
„e eee ee 
is true, a Deviſe of a Remainder after a Fre- 
Simple, was unknown to former Ages, and there- 
fore Anno 28 H. 8. where the Deviſe was to the 
Prior and Convent of St. Bartholomew, and his Suc- 
ceſſors paying Rent to the Dean and Chapter of 
Paul's, and if they fail in Payment, that their 
Eſtate ſhould ceaſe, and the Dean and Chapter. of 
Paul's, and their Succeſſors. ſhould! have it 3' this 
was adjudged void by Baldwin and Fitzherbert, be- 
* . 5 2 | 5 e & 1 15 * cauſe 
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of a Fee. Simple. 
cauſe nothing could remain after a Fee Simple 
was given, and they were the greateſt Lawyers 
of that Age. chere. 
But tis with great Reaſon that Remainders a- 
riſing upon a Contixgency are now allowed, even 
after a Deviſe of an Eſtate in Fee Simple thus 
diſtinguiſned; for this ſtands upon the Reaſon of 
the old Law, which always allow'd very favour- 
able Diſtinctions to ſupply the Meaning of the 


Teſtator, whoſe Intent is chiefly to be obſerved | 
in his laſt Will; and therefore in theſe Executory 


Deviſes, when it appears by the Will that he in- 
tended the ſecond Deviſee ſhould not take any 
preſent but a future Intereſt, and made no Diſpo- 
ſition of it, in the mean time, it ſhall deſcend to 
the Heir till the Contingency happens. 2111 

The firſt Remainder that I find limited after 
a conditional Fee Simple by Deviſe, and which 


was allowed to be good, was Anno 20 Elix which ' 

was a Deviſe to his Wife, until his Son ſhould be Hind ver- 
24 Years old, and then one Third to his Wife for 5 Un, 
Life, the Reſidue to his Son and bis Heirs; and Penn 17. 


Dyer 33, 


if be die before 24, and without Heirs of bis Body, 3l Ton 64. 


Remainder to his Wife for Life, Remainder to a 1 Roll. 
Daughter in Tail, Remainder to his on sight Abr. 839. 
Heirs : Now here was a Remainder limited after 


a Fee-Simple, and by Dyer and Manwood it was 


held good; for it was not limited upon the Sons 
dying without Heirs of bis Body generally, but- 
upon his dying without Heirs, Oc. before be 
was 24 Tears old; ſo that it being a Remainder! 
depending upon a Contingency, which might 
happen in a few Years, it was held good: But 
that Contingency never happening (for the 8on 


lived till he was above that Age) therefore he 


held no Eſtate Tail, but a Fee-Simple. b 8 4 


But a Remainder to ariſe upon- a Contingency, 


cannet be limited after an Efate- Tail; and there- 
t3 "i238; | | fore 
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Clutche's 
Caſt, 
Dyer 330. 
1 Roll, 


Wellock - 
verſus - 
Hammond 
Cro. Eliz. 
204 


EB Executory Deviſe * OE A 
fore where an Eſtate. of Inberitance is deviſed to 


one, and to remain to another upon a Contixgenc 


it has been always conſidered, whether the firſt 


Eſtate is a Fee-Simple or a Fre Tail, either expreſi 


or by Implication; for if the latter, there can be 


no executory Deviſe after it, for that would tend 


to a Perpetuity, and ſo is Clutche's Cale. 
The Teſtator had two Daughters, two 
Grandaughters, and two Houſes, and deviſed one 


Houſe to his eldeſt Daughter and ber Heirs, and 
the other to the youngeſt Daughter and ber Heirs, 


and if ſhe died before ſixteen, living the eldeſt, then 
that Houſe to the eldeſt and her Heirs, me 
both his Daughters died without Iſſue, then he deviſe 

the Houſes to his Grandaughters, and their Heirs, 


It was the Opinion of Dyer, that theſe Words in 


the Will, viz. if both his Daughters die without Iſſue, 
did not cxeate croſs Remainders in Tail to them 
by Implication, for then the Deviſe to his Gran- 
daughters had been void, but each of them had 


à Fee-Simple conditional immediately, viz. the 
- eldeſt if ſhe ſurvived her Siſter dying before ſix- 


teen, and the youngeſt if ſhe ſurvived that Ape, 
and the Eſtate-Tail was to ariſe to the eldeſt up- 
on the youngeſt Daughter's dying before ſixteen ; 
for 'tis plain, ſhe was not to have that Houſe, 
unleſs the youngeſt had died before that Time, 


and the Eſtate-Tail to her being to ariſe upon 


that Contingency, (which never happening, for 
the youngeſt died after ſixteen) then the Caſe was 
no more than a Deviſe of a Houſe to the youngeſt 
Daughter and her Heirs, and if fie died before fix- 
teen, living the eldeſt, then to her and her Heirs, 
which is a Remainder limited after a conditional 
Fee, and good by Way of executory Deviſe. 
About 17 Years afterwards it was allowed, that 


in a Deviſe a Fee may ceaſe in one, and be oy 1 


55 7 4 Fre- Simple. | 291 
ſerr d to another by the Law, without an erpreſt 
Limitation of the 1 6 yy" A 

However this was a Point which was not well 
ſettled, for about ſeven Years afterwards there 
was a Deviſe to his Son and bis Heirs, and if be g.u vie 
die within Age, and without Iſſue, Remainder over, | 
& it was held clearly, that if the Deviſe had cin Ele, 
been to him and his Heirs, and if he died without Moor dans! 
Iſns, Remainder over, it had beet an Eftate-Tail . 
in the 8on; for the Word Iſue ſhews what Helrs 
were intended, viz. Heirs of his Body iſſuing : 

But it being to him and his Heits, and if be die” 
vithin Age, Remainder over, they rejected thoſe _ -_- 
Words, and made that Limitation utterly void, = 
becauſe they would not allow avy Remainder to 
d on a Fee, tho it was to ariſe upon a Con- 

tingency of the firſt Deviſees dying within Age as 
well as without Iſſue. 18 

But notwithſtanding this Cafe, it ſeemed very 
reaſonable to ſupport ſuch Remainders, after Fees 
determinable upon a Contingency, and make 


dem good by many ſolemn Reſolutions, in order 


to obſerve the Intention of the Teftator, and to 
perform his Will. yy "Os 

And therefore about four Years afterwards it 
was adjudged, that though a Fee could not be' 
limitted after a Fee-Simple, yet a Fee to ariſe 
upon a Contingency was good by Way of Execn»' 
tory Deviſe. n 

As for Inſtance, the Teſtator had two Sons Haing- 
and a Daughter, and deviſed Money-Legacies to worth ver- 
his youngeſt Son and Daughter, to be paid by his = a 
eldeſt Son, and deviſed his Lands to him and his 933 * 
Heirs, upon Condition that if be did not pay the Noy 31. 
Legacies, that the Land ſhonld be to them and 
their Heirs. Now, here was a future Remainder 
in Fee limited after a Fee, but it was upor a 
Contingent, viz. if the eldeſt Son failed in Pay- 

8 ment 
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wyer 71 2. 
* oe 


Pell ene 
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Rep. 196. 


Palm. 31. an Eſtate-Tail, gic 

—— ſold the Lands,a nd died without Iſſue, living the el. 
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x Roll, 

Abr. 611, 7 
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not in Being till the Contipgency happened, it 


Execugory Deviſe 
mane of the Legacies, and this was held good. 


* not paying the Legacies. 


About 18 Tears afterwards the Law became fettled 


which; is reported i in many Books. 

J. The Teſtator gr deviſe his Lands to his 
ee n eſt Son and bis Heirs, and if be died without 
bis kli 


—— eldeſt, then to the eldeſt Son and 
The 28 geſt Son ſuppoſing he had 
ffered a coin on Recovery, then 


e, That the youngeſt Son had not an Eftate- 
il, nor an abſolute Fee-Simple, but a Fee- 
Simple Conditional, and that the eldeſt Son had 
an Eftate in Fee, which was to ariſe upon the 


45 It was adjudged, againſt the Opinion pf Dode- 
a 


Contingency of his Brother's dying without Iſſue 


in his Life-time, which could not be barred hy 
the Recovery, becauſe the Remajnder to him was 


was a Remainder which did not depend upon any 
particular Limitation, but upon a collateral De. 
termination of the -firſt Eſtate , for the Words, 
nix. If be die without Iſſue, &c. are not abſolute 
and indefinite, but a tied up to a Contingency, 
ui. living the eldeſt and ſuch a Remainder being 
only to take Place upon a future Poſſibility, ma 
d upon a Conditional Fee, and in this Caſe 


tze Fee determined by the Son s dying without 


Gilbert - 
verſies 
Wirey, 
2Cro. 655. 
2 Roll. 
Re p. 281. 


Iſſue in the Life- time of his Brother. 


Two Years afterwards the Teſtator havin 
three Sons and three Houſes, deviſed one Houſe 
to his eldeſt Son and his Hejrs, and another Houſe 
to his youngeſt Son and bis Heirs, and fo to the 
third, provided if all my Children die without Tſſne of 
* Bodies, then all amy Houſes ſhall be to 1 


852 


= of executory Deviſe to them; and in this 
the San himſelt determined his Fee- Simple 


in this Point, in a noted Caſe between Pell and Brown, 


by, If rey and ber Heirs, The two eldeſt died without 

bis 12 adjudged, /that Margery ſhall .have- their 

ple ff Houſes immediately for the Words dying without 

5 Iſſue of their Bodies, did not make erols $I ' 

led jers in Tail to them by Implication, ſo as to en- 

n, ¶ title them to the Houſes of each other, becauſe 

there was an expreſs Eſtate in Fee, limitted to 

each of\ them in the firſt Part of the Will; and 

the Deviſe to Margery. in Fee afterwards was 
allowed'to be good, becauſe it was to ariſe upon 

the Contingency of the Sons dying without Iſſue. 
The next in order of Time, was a Deviſe to Chadock 

one and his Heirs, and if he died without Iſſue, living vu 

R.B.or if be dis before 21, that then it ſhall re. Cn 2g, 

main, c. this makes a Fee Simple Conditional 21. 

inmediately, and the Words if be die without Iſſue 

make an Eſtate-Tail, which is not to. ariſe but 

upon a future Contingency, viz. it he die without 

Iſſue, living R. 8B. | N 
But a Deviſe to Thomas his eldeſt Son and hi- 

Heirs, and a Deviſe of other Lands to Francis his 

Son and bis Heirs, and if either die without Iſſue, the 

Survivor ſhall be Heir to the other; this is an Eſtate - 

Tail immediately, ſo great a Difference there is 

where the Limitation is upon a dying without [ſue 

ne generally, and dying without Iſſue in the Life. time of 

-) sotber, for the laſt only makes it an Executory 

ng Deviſe. | £0147 

7 And to ſhew that a Remainder cannot be good wood 

ale after an abſolute Fee, this Caſe happen d: J. A verſus 

dt Deviſe of his Lands in H. to John his eldeſt, and 1080, ue 

| other Lands ſeverally to his two other Sons, (but ug. Er. 

did not limit what Eſtate they ſhould have) and 

8 that if any of them died (but did not ſay without 

ue fue) the other ſurviving ſhall be his Heir. John 

be the eldeſt Son had Iſſue and died; adjudg'd, That 

the Lands in H. ſhall not veſt in the OY 
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+, viſe,and ſoit hath been 
f | and Abbot's Caſe. | T6 
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Sons by Way of Ex Deviſe; for ha· 
ving only an Eſtate for Life by the Will by Im. 
plication, that Eſtate was drowned by the Deſcent 
of an abſolute Fee upon him who was the eldeſt 
Son, and by Conſequence the Remainder which 
vas to veſt the Contingency of dying with 
out Iſſue, was deſtroy d, fur the eldeſt Son had a 
—— and abſolute Eſtate in Fee, Which ſhall 
eſdend to his Iſſue. But Flemming, Chief ſuſtice, 

| ſaid, That the Freehold was not ſo abſolutely 
merged in the Inheritance, but that it might 
upon the Death ot John, and his Part 
remain to his Brothers by Way of executoty De. 


mce adjudged in For teſcus 


In a ſpecial Verdict in Ejectment the was, 
Robert Edge being ſeiſed in Fee, deviſed his Lands 
to Truſtees for 11 Tears, then to the frff Son of 
V. R. and the Heirs Males of bis Body, and ſo to 

the ſecond and third 8ons in Tail, provided the) 
take on them bis Surname of Edge, which if they 
refuſe to do, or die without Iſſns, then he deviſed 

the Lands to the firſt 8on of: T. P. in Tail, with 

the like Proviſo; and if they refuſe, &s. then to 
the right Heirsof the Teſtator for ever; V. R. the 
firſt Deviſde, bad uo Som at the Time of the Deviſe, 
and died without Hlue, T. B. had a Son at the 
Time, who took upon him the Surname of Edge 
the Teſtator; adjudged,” That the Deviſe to the 


„fel Sn W. R. and the Heirs Males of bis Body, 


vas not a Contingent Remainder, but an execu- 
_ tory Deviſe, becauſe the precedent Eſtate to the 
Truſtees was for 11 Tears, which Eftate cannot 

| ort a Remainder, neither can a Remainder 
be limited after a Fee-Simple, becauſe after ſuch 

s Deviſe nothing remains to diſpoſe. Then ad- 
mitting this to be an executory Deviſe, tis void; 
for all ſuch Deviſes are preſent or future; if preſent 
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the muſt be in Being, and capable to tabe 
at the oi the Deviſe, which he was not in 
this Cuſe, becanſe W. R. bad no Sor, and tis plain 
tis a preſent Deviſe, and not like the Caſe of u 
to an Infant in Ventre ſa merey" becauſe 
there the Teſtator takes Notice, that the Deviſee 
is in his Mother's Womb, and for that Reaſon he 
muſt intend it us a future Deviſe to ſuch Child. 
But admitting in the N Caſe, that this | 
future and executory Deviſe, tis ſtil} void, be- © 
cauſe ſuch a Deviſe muſt ariſe within the Compaſs | 
of one Life. There are three Sotts of executory 
Eſtates, one is where the Teſtator parts with the 
whole Fee: Simple to another, but qualifies it 
upon ſome Contingency, and limits another Fee 
upon ſuch Contingency, and this is al together 
new in the Law: The ſecond is where the Teſta-- . 
tor deviſes a future Eftate to ariſe a Contin- 
gency, but retains the Fee-Simple till that Eftate 
ariſes; A third Sort is of a Term for Years, $cateer- 
which is well ſettled in Matthew MaHing's Caſe, wood wer 
and the Boundary of theſe executory Deviſes . 
55 not yet been extended beyond one Life or 
Wes. 3 149 FTI v9 © 4 
From what has been ſaid it may be obſery'd, 
that executory Deviſes of a Fee Simple ure allow'd 
aſter Conditional Fees, where the Contingency 
may happen in a few Years, or in the Courſe of 
one or two Lives; and therefore they are - | 
where the Deviſe is to B. and bis Heirs, and after- 
wards'to D. and bis Heirs, if B. die without Tſue in 
the Life time of D. but not if B. die without Iſſue 
generally; for tis too remote an expectancy of a 
Fee, after another dying without Iſſue generally. London 
$0 where a Deviſe was to Roger Alford and Lord Mayer 


, others, and their Heirs, upon Condition to pay 1 

— the Profits, c. as directed in the Will, 5 f _ ö 

the any Part of the Purpoſes in the Will remained 25. w. 
VVV unpertormed, Jones 452. 


E xecutory Deviſe. of a 
then he deviſed the Lands to the 
— and Commonalty of London, and their 
Cucceſſors for ever, upon the ſame Conditions 
this laſt) Part oſ the Will was adjudged a vi 
-Limitation, becauſe tis too remote to 
Fee which is to veſt upon the Failure of a Man 
and bis Heirs to pay the Profits, Fe. : 
Joy vet But notwithſtanding: the Judgments, before. 
Jay, mentioned, the Court inclined in Fay and Fay; 
bes 1. Caſe, that a Deviſe to R. B. and bis Heirs, and if 


he die living bis Mother, Remainder to /. N. and 


"bis Heirs, that this Remainder Awas void; becauſe 
it was a Limitation of a Fee after a Fee. 216 
Snow ver. However, this is but one Inſtance; and 'no 
ſus Cutler, Judgment was given in it, but ſometime after 
29% 13. wards there was a Deviſe to the Heirs of tbe Bod 
Lev. 235. the Wife, if they attain the, Age of 14 Years; 
| this was adjudg d an executory Deviſe to the 
| Child, to ariſe upon a Contingency, (viz.) if 
lived till 14, and in this Caſe there was a; double 
Contingency, (viz) the Wife was to have Hein 


ef ber Body, and they were to attain to the Age of 
14 Tears; it did not veſt as a Remainder in Tail 


to the Wife, tho ſhe had an Eſtate for Life be 
fore, for it was not a Remainder joined to that 
Eſtate, and ſo to veſt in her Life-time, but it 
was a new Deviſe to take Effect after her Death. 
Forteſcue "The next was a Deviſe of Lands to his eldeſt 
verſw Son, and a Deviſe of other Lands to his other 
—— Children reſpectively, without limiting for what 
—— Eſtate, and if either of my Children die, then. hi 
Part 2 be equally divided among ft them; John the 
eldeſt Son died. — whether his Part ſhould re- 
main to the Survivors, was the Queſtion; it was 
inſiſted, that it ſhould not; for tho there was no 
expreſs Eſtate deviſed to Fobn, or to any.of aa 
Children, yet he had an Eſtate for Life by Im 
even and fo they * all; but the Fee 
| Simple 
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the Opinion of the Chief Juſtice Flemming in that 


in this Caſe, 


So where the Teſtator gave ſeveral Lands to Haobury 
'each of his Sons 


Teen for Tears!" 187 
Sithple” defcending upon him as Heir at Law, 
that Eſtate for Life was merged, and by Conſe- 

ence the Remainders were deſtroy d, for he 
became ſeiſed of an abſolute Fee by Deſcent, and 
ſo his Part ſhall go to his Heir, and not to his 
Brothers; and ſo it was adjudged in Wood and 
Ingerſole's Caſe before mentioned; but contrary to Ante 283. 


Caſe, according to whoſe Opinion it was reſol ved 
us at the Freehold was not fo en- 
tirely drowned in the Inheritance, but that it 
might revive upon the Death of the eldeſt, and 
his Part remain to the younger Children for their 
Lives by Way of executory DeviſG. 


in Fee; Proviſo, if either of »#/«. : 
them die before they are married, or before 21, and Pg 2 | 
without Tſſue of their Bodies, then to the Survivor; 
one of the Sons married, and had a Danghter, 
and died, the other came of Age, and died un- 
married, it was adjudged, That this was not an 
Eſtate Tail in the Sons, but a contingent Fee to 
ariſe upon their Marriage or Death before they 
came of Age. | Fee 

So a Deviſe of the Rents and Profits of his Gardner 
Lands to raiſe Portions for his Daughters, and — 
afterwards to the Uſe and Benefit of his Son vaugh. 
George, and if it happen that George and bi: Daugb. 259. 
ters die without Iſſue of their Bodies, then to remain 
and be to William Roſe and his Heirs; adjudged, 
That this was no Deviſe to George and the 
Daughters for their Lives, with reſpective Inhe- 
ritances in Tail by any neceſſary Implication, 
but by a grammatical and common Intendment 
the Words import a Deſignation of the Time 
when the Lands ſhall come to William Roſe and 
his Heirs, (viz.) when George and the * 

10 


 Executory Deviſe of 4 
die without Iſſue, and not before; and the Inten-. 
tion of the Teftator muſt be thus; ( vis.) I leave | þr 
any Land to deſcend. to my Son George and his i = 7 
Heirs, until he and his Siſters ſhall die without I liv 
Iſſue, or George and his Heirs ſhall have my I the 
Uund as long as any Heirs of the Bodies of him be 
or has. Siſters are living, and for Want of ſuch I wh 

0 I deviſe the ſame yo Viliam Roſe and his H. 


Not long after a Fee was allowed to ariſe after I ni! 
the Limitation. of another Fee determinable Ml © _ 
* a Contingency ; it became à Queſtion, Ti. 
Whether a Leaſe for E which is no more MW Th 
than a Chattel, would bare ſuch a contingent L. t 
-- mitation. ' wor af 
The Reaſons which at firſt prevaild were, an. 
That it would not bare any Manner of a Re. Ca 
mainder, and by Conſequence no cantingent 
Remainder. . 


) Becauſe of the Poverty and Meanxe 
| ay Bo * 5 | ir 1 


was ſo for ever. 


In Anſwer to the firſt of theſe Reaſons, there 
zs no Manner of Difference between an Inberitance 

and a Chattel in reſpect to the Owner, but only 
in the Duration of the Eftate, as the Lord Chan- | 
_cellor. Finch rightly obſerved in the Duke of k 
. Norfolk's Caſe; for a Man bath as abſolute a . 
Power over his Leaſe, as he hath over his Inhe- bv 
 ritance, and it frequently happens, that all which JW ”! 
he hath conſiſts in Leaſes; and it ſeems very Iſl the 
abſurd to ſay, That he cannot provide for the I Wi 
- Contingencies. of his Family, becauſe his ERate I th! 
is all in Leaſes. 1 | not 
= | i' A435 me 
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Tis true, one or both theſe Reaſons did once Dyer 94. 
prevail, for Anno 6 Ed. 6. there was a Deviſe 
a Term of Tears to one; provided, That if be dis, 
living R. B. that it ſhould remain to W. N. during 
the Keſidue of the ſaid Term. This Remainder was 
held void by the Chief Juſtice Montague and Hales, 
who were then Judges of the Common Pleas; and 
Hales ſaid, fo it was ruled by all the Judges in the 
Time of the Lord Chancellor Rich, in the Begin- 
ning of that King's Reign. OED 
About 10 Years afterwards the Judges of the — yo 
King's - Bench were of another Opinion, (v 
That a Deviſe of a Term to one for Life, Remaind 
to another, was good; but it ſeems dhe Law WI 
not ſettled, becauſe of theſe contrary Opinions; 
and therefore my Lord Dyer, who reports the 
Caſe, puts a, Quare to it. 955 1 

About 5 Years afterwards the Teſtator deviſel Dyer 328. 
a Term of Tears to bis Son (who was then an Infant) ? 
when be ſhould be of Age, and deviſed the Occupa- : 
tion and Profits to bis Wife in the mean time, and 
made her Executrix. and died; the Widow proved 
the Will, and ſold the Term, and afterwards the 
Son came of Age; my Lord Dyer puts another 
Quere, what Remedy the Son had for this Term, 
becanſe the Judges were divided in Opinion, b 
which it muſt neceſſarily follow, that ſome held e 
* teen 72 to her 0 be 0 . * 1 0 

ut about four Tears afterwards they all agreed ſuc 

a Remainder to be good, the Caſe was thu- * 

J The Teftator deviſed, That bis Wife flould Dyet 359 
have all the Land in the Leaſe of ſixty Tears, for ſo *. 
many Tears as ſhe ſhould live, and after her Decis 
the Reſidue to bis Son and bis Aſighs, and made tie 
Wife Executrix, and died; it was adjudged, That 
this Remainder was good, and the Wife could do 
nothing to defeat. it, and to ſupport this ſudg- 
ment the Court made A Diſtinction, which pro- 


55 
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ye, tho' t 


\__ ..,_ Executory Deviſe of a 
'bably was unknown. to the Teſtator, vis, that 
There was Fn een & Jus Proprietatiz, und 
that by the Will he did not intend the abſolute 
Property and Right of the Term for his Wile, but 
only the Mae for fo many Years uv ſhe ſhould 
ere was u Poſſibility ſhe might ſur 
vive the whole Term, and that the Propriety of 
the Reſidue was intended for the Son; and this 


my Lord Chancellor Finch tells us, was the firl 


Time that 


un executory Remainder of a Term 

was held good. 

I then ® Term for Years will bare 4 Remaiy 

der, upon the ſame Reaſon it will bare u Remain: 
aver np. a Contingency y eſpecially where thut 

Contingency may wear out in the Courſe of 4 


Life, and fo it was adjudg'd above 40 Yeurs be 


ns tis reported in the ſame Book, 

A Deviſe of a Term of Years to his Danghte 
and the Heirs of ber Body, Remainder to his ſe 
cond Daughter in Tail; tis true, this Remaindy 
was held void, becauſe the Teſtytor had deviſed 
the whole Term to his eldeſt Daughter; and there 
was another Reaſon given, which was, That the 
Law would not allow any Remainder of a Term 
and yet in that very Cuſe they allow'd that 
Remainder of a Term which was to ariſe upon a Cov 
tingency was good; as if the Teſtator had deviſed s 
Term of Years to R. . and if be had died within th 
Term, that V. M. ſhould have the Reſidue, ſuchs 
Remainder was good, becauſe he had not dif ſed 


the whole Term to the firſt Deviſee, but only 6 


mon Pleas ſaid, That when he was a Serjeant he 


— 


[ Welkden 
verſus 


much which might expire in his Life-time , and 
Baldwin, who was then Chief Juſtice of the Com 


amov'd the ſame Caſe to the Court, and they wen 
all of that Opinion. 0 
| So where Leſſee for Years deviſed that higWike 
font Bave the Occupation of the Lands for ſo _ 
$a) 


1 * 
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Age, then the Remainder” was to veſt in 


Term for Tears, 


Tears ar ſhe live, and after her Death the Re- 
uus to bit Hon, and made her ſole Executrin, pod 
died, the Widow agreed to the Legacy, and fold 
the Term, and then ſhe died before the Leaſe was 
expir'd y adjudg d, That this was not à Deviſe.ct 
the whole Lerm to the Wite, but conditionall 
if ſhe live ſo long, and her Intereſt was to be de- 
ſermin d on her Death, ſo that the Sale of the 
Term by the Wife was void againſt the Son, bo- 
cauſe the Remainder was to ariſe to hin ups 
the Contingency of her dying before it was expie'd, 
and the Deviſe to him ſhall be expounded t pr 
code the Deviſe to the Wife, that both may ſtand, 
for there was no expreſs Eſtate for Life devis'd to 
her; if it had been fo, then would have 4 
Title to the whole Term, becauſe an Eſtate for 
Life is more valuable in judgment of Luw than | 
an Eſtate for Years, | Und 

In the next Year Leſſee for Years devis d all Parytout 
bit Term to bis Fon; and farther ſaid, that his Will A 
was, That bis Wife ſhould have the Occupation and po, 
Profits” of the Land during bis 1 pet to educate Com, 3. 


his Children, and ſee his Will perform d, and 
made her Executrix, and died; the proved the 
Will, brought up the Children, and ſold the 
Term, and died; adjudg'd, That her Sale was 
void againſt the Sony for to make the Deviſe 
good to him it ſhall be intended, That the Deviſe 
to the Wife {hall precede the Deviſe to the Bon, 
tho' it followeth in Words, and that ſhe had not 
the whole Term, but only Part of it, (viz) d 
the Nonage of the don, and if he liv'd to his tu 


A 
upon that Contingency. A W 

About five Year eee there was a Deviſe lg 
of a Leaſe to his Wife for Life, and after his Death 199, =, 
jo his Children unpreferr d; thoſe, who would 14"% , 
ve the Wife entitled to the whole Term, di 2 
26. 


j 
| U 2 pulſh's — 


Abr. 610. tn at the Time of bis Deceaſe, the Wife ſurvive 


Executory Deviſe of a 
guiſh'd this Caſe ſrom that of N elbden and Elling 
do, where the Deviſe was, That the Wife ſhould 
have the Land in Leaſe for ſo many Tears at fy 
wad live, and from the Caſe of Paraworr and 
ardley where the Wite was to have the Profits of 
the Lard until her Son came of Age; but in thy 
Caſe the Land is not mentioned, but the Leaſe i 
ef was deviſed ; but adjudg'd, That the Wife 
had only an Eſtate for ſs many Years as ſhe ſhould 
live, and if any remained after her Death, they 
were intended upon that Contingency to the 
Children unpreferr d. ä 
About two Years before Manning 's Caſe, there 
was a Deviſe to his Wife and his Couſin for thejr 
Lier. and atterwards, that the Term ſhould he 6 
ſuch Perſons as ſhall remain in bis Honſe at Norming. 


the Couſin, and aſſigned the Term to R. B. under 
whom the Nefendant claimed, Juſtice Croke, who 
reports this Cale, tells us, That the Court was 
divided upon the Queſtion, Whether the Remain- 
der was good or not? becauſe it was contingent 
whether any of the Term might be in being after 
the Death of the Wife, and furh-a Contingency 
could not be limited by Way of Remainder, bit 
my Lord Rolls, who ts the ſame Caſe, tells 
us, That the firſt Deviſees had the whole Term in hi 
them by Virtue of the Deviſe, and fo nothing was Ml ;, 
leſt . any Remainder by the Rules of the 4. 
Common Law, yet it was good to the ſecond De. „, 
viſee by Way of executory Devife. 4 
And now one would wonder, that after all 
_ . theſe Caſes it ſhould ſtill remain a Queſtion at ; 
that Time, whether there could be a Remainder ©? 
of a Term, after a Deviſe thereof to another fir} 
Life z but I think the Law was fettled, That it 7, 


2 not be limited in Remainder after an Eſtate 
n The 
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The next Caſe of this Nature which heppend, Matthew 
was Matthew Manning's Caſe, viz. Leſſee for Years Man. 
of 8 Farm and Mill, deviſed the, Uſe and Occu 2/"s'* 
pation thereof to his Wife for Life, and after · 5 gep. 5 
wards to Matthew Manning his Son, for the Reſi - 
due of the Term, and made his Wife Executrix, 
and dy'd , Juſtice * was of Opinion, that 
the Deviſe to the Son after the Death of the Wiſe 
was void; for by the Deviſe to her for Life, ſhe 
had the whole Term; and there being only a 
Poſſibility that ſhe might die before it was expi- 
red, that Bofibility could not be deviſed over; 
were BY but adjudged, that the Son did not take by Wa 
he of Remainder, but by Way of executory Deviſe, 
© 1M if the Wife die within the Term, that then 
ing. the Son ſhall have the Reſidue; ſo that the Re- 
wh, mainder was to veſt in him upon the Contingen- 
90 of the Wife's dying within the Term; and in , 
vo * is Caſe it was held, that where a Man deviſeth 
wall * Term with Remainder over, there is no Man- 
ain. ver of Difference where tis either of the Land it 
Jelf, or the Leaſe, or the Farm in Leaſe, or the Uſe, 
free WY or Occupation, or Profits of the Land; becauſe in 
ner! Mills the Intent of the Teſtator is to be obſerved, 
WW and the Law will make ſuch a Cunſtruction of 
en the Words as may conſiſt with ſuch Intention, 
\ a .. 410 9 Fac. The Teſtator deviſed a Term to Rherorick 
his Wife for Life, and afterwards that John ſhould 297% 
the have the Occupation of it as lorg as he had Iſſue . 
and if he d rg without Iſſue unmarry d, then Faſ- 1Roll. Abr. 
ar ſhould have the Occupation of it as long as he 610. 
a bad any Ius of bis Bad); and if he dy'd without 
Iſſue unmary'd, Remainder over, Cc, They both 
dy d without Iſſue, and unmarry'd , adjudg d, 
fol that the Remainder was good, becauſe the Deviſe | 
„uss of the Occupation of the Term, and not of the 
* Term it ſelf; and yet in 1 Caſe it was. 
held, that made no Difference ; beſides, the Li- 
2 4 e U 3 mitation 


194 _ Exetutory Deviſe of 4 
mitation in this Caſe is, if he die without Iſſue 
-._ wormanryd, which is the ſame Thing as it it had 
been, f be die within the Term; for if he is not 
marry d, he cannot have Iſſue, and then the Re- 
mainder 1s to ariſe upon the Contingency of one 
Man's dying within the Term, which is good; 

but tis otherwiſe where the Deviſe was ol the 


void, for it being firſt limited to William and hi 
A, the whole Term is veſted in him; and 
this is imply'd by the Word Aſigm, which Word 
gives him Power to diſpoſe of the whole; beſides, 
the Remainder to Thomas depends upon two Con- 
tingencies, for the Term to Villiam is not to com- 
mence till after the Death of the Wife, and ſhe might 
have ſurvived the whole Term, and tis not to com- 
mente to Thomas till after the Death of William 
without Iſſue ; therefore to limit it to him after the 
Death of Wilham, &c. is to limit one Contingen- 
18955 o upon another, and the laſt is ſo remote, that 
the Law will never expect it, viz. the Death of 
William without Iſſue, becauſe by a common Polli- 

bility, an Eſtate Tail may continue for ever; for 

which Reaſon, a Reverſion of Lands in Fee, af- 

| ter the Determination of an Efate Tail, is of fo 

* J-hnfon little Value in Law, that tis not Aſſets in the 
vers Hands of the Heir, and much leſs a Remainder 
3 of A Chattel after an Eſtate Tail; tis true, a De- 
610. , Viſe of a Term to William for Life, * and if be die 
cited in without Iſſue, (living Thomas) then that Thomas 
V.Jonexry ſhould. have it; this hath been adjudged — 


e. b inne 
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becauſe tis certain that one muſt die, and prob 
bly within the Term, and the Law. may well 
expect it; but a Deviſe of a Term to one, and 
the Heirs of bis Body, and if he die without Iſſus, 
that it-ſhall remain to another, this is void, be- 
cauſe the firſt, Limitation, to the Heirs of bis Body, 
is Limitation. of the whole Term; for tis in 
Probability for ever; and tis the ſame Thing 
where the Deviſe is to one and bis Aſgns, and it 
he die without Iſſue then living, Remainder over, 
tis void, becauſe tis to entail a Term, which the * 
Law will not allow; for in the ſame Mannen. 
as this Remainder is limited to Thomas, it ma 
be limited to 20 more, and none of theſe Re · 
mainders can be barr'd by a common Recovery. 
for they are not ved, but are ſuture, and to ariſg 
upon Contingencies. This Caſe is deny'd to bg. 
Law, in 1 alk. 225, in Lamb and Arober's Caſe. 
But becauſe this is contrary, to all former an 
later Reſolutions, I ſhall give a farther Account 
of it hen I come to Cotton and Heath's Caſe, and 
ſhall now proceed to Lampete's Caſe, which in 
order of Time was ten Years before the laſt Caſe, 
and ſhould therefore have been placed hefore it. 
J. The Teſtator poſſeſſed of an Houſe and Lampett's- 
Lands for the Term of 5060 Years, - deviſed the C, 
Houſe, Ac. to his Father for Life, whom he made roRep.4%, 
Executor, and after his Deceaſe, the Remainder to 
his Siſter Elzzabeth, and the Heirs of ber Body, The 
Father enter'd, and Elizabeth releaſed her Right 
to him; it was objected, that this : Releaſe was 
void, becauſe Elizabeth had no Intereſt in Poſſeſ- 
fion, and ſhe could have none in Reverſion or 
Remainder, becauſe in Judgment of Law, the 
Father was entitled to the whole Term; for he 
having an Eſtate for Life in it, That is more 
valuable than a Term for Tears; but at the moſt 
ſhe could have but a bare Contingency, viz. ſq 
. many 


296% Exeeutory Deviſe of 4 

my Years which ſhould be to come after the 
Death of her Father, which cannot be releaſed 1 
but adjudged, that an Intereſt which is ſo near as 


to take Effect after one Life, and which depends 
not only upon u neceſſary but common Contingency, 


my be releaſed; for tis plain, the Intereſt of 
Hixabeth depended upon a neceſſary Contingency; 
becauſe tis certain her Father muſt die, and as 
't certain, ſo tis common; for Men to die; and the 
Deviſee hath an immediate Intereſt in Point of 


i 


—.— reſt is not to take Effect in Poſſeſſion till the 


Oontingency . for contingent Titles are 
Titles, tho' they do not veſt till that Time. 

Price In the fame Year there was a Deviſe of a Term 
verſus for Years to his Wife for Life, Remainder to Fobx 
ie and the | Heirs of bi: Body; the Wife enter d and 
Os 8 dyd in her Life- time; adjudged, that his 
bentor had no Title to the Term, becauſe he 


himſelf had only a contingent Intereſt in ſo much 


thereof as ſnould be to come after the Death of 
the Wife, for poſſibly the might have ſurvived 
the whole Term; and if the Deviſee of ſuch a 
contingent Intereſt dies before the | Contingency 
happens. it ſhall not go to his Executor. 
Blandford © But within two or three Years afterwards there 
was a contrary Reſolution, viz. the Teſtator poſ- 
Bens gs ſeſſed for a Term for Years. deviſed it to his 
Godl. 286. Wife for Life, Remainder to Thomas and Lucy, if 
3 Bulſt. 98. they have no Iſſue Male, and if they have Iſſue 
e 394 Male, then to be reſerved for their Benefit: They 
218, bad Tſſue Male, then Thomas dy'd ; adjudged, that 
the Remainder to the Iſſue Male was well limit- 
ed; for by the Deviſe of the Term to the Wife 
for Life. ſhe had not the whole Term, but only 
if ſhe lived ſo long, and the Poſſibility of fo 
much which might remain at her Death, is well 
limited to Thomas and Lucy, by Way of execute 
NE. ad WERE Ms ry 


4 


Howelver- Law in ſuch contingent Eſtates, tho! ſach Inte- 
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ry Deviſe, and another Poſſibility after that, viz. 

ed; to their Children if they ſhould have any. 

* And in the next yo oy * + 0 

nds: vas expreſly deny'd to w, viz. the 
Tellator deviſed the Benefit of a Leaſe to his 
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ſe of Price and Ml Sherife 


ver ſiu⸗ 
Wrotham, 
2 Cro. 


ce Wife for ſix Years, the Reſidue to Fobn if he Roll A8. 
cy; comes home, and if be did not come within ſix Tears, 916. all. 
then Villiam ſhould have it till Fobx came Home, Abr. 48. 


the Villiam deviſed the Leaſe to Heller within the 


of Il Six Years, and made her Executrix, and dy d; it 


) 


te- was objected, that this was a meer Contingency S. adjudg'd 


the in Villiam, and he could not have the Term un- 


are leſs he ſurvived the ſix Years, and Fobn had not 


come home within that Tune, becauſe nothing 


could not deviſe it; but adjudged, that there be- 
ing an expreſs Deviſe for a certain Number of 
Yeats, viz. for ſix Years, and afterwards. for the, 
Reſidue of the Term, 'tis not a Contingency, but, 


{ſhould be a contingent Intereſt in Villiam, yet 
tis ſuch a Contingency that the Term might 
have veſted in him, if he had liv'd after the fix, 
Years, and it ſhall go to his Executrix. Tis thus 
reported by Juſtice Croke and my Lord Rolls in 
| the firſt Part of his Abridgment, but in the ſe- 
- Wl cond Part he reports it otherwiſe, viz. that Wik. 
11s Wl liam could not deviſe this Contingency which he 
if had within the ſix Years, becauſe tis not an In- 
ue fl tereſt till thoſe Years are expir dc. | 


an Intereſt after the ſix Years expird , and if it 


by Aude, 
ſon « 


Periam, 


29 Elia. 3 


veſted in him till then, and by Conſequence he Leon. x95. 


y Amo 7. Car. 1. The Teſtator poſſeſſed of a long Sanders 
at Leaſe, deviſed that his Brother Chriſtopher ſhould. verſe 
te have the Uſe and Occupation of it for Life, in like Corniſm, 


fe Manner to his Wife for Life, and afterwards to 
the eldeſt Son of Chriſtopher for Life, and after 
o ſuch Son dying withont Heir Male, to any other 
It Son of Chriſtopher, one after another in Form a- 
a | forefaid ; and if Ch iſtopher die without Heir Male 
Y 2. * 7 1-84 ; ; 1111 


Cro. Car. 


230.1 Roll. 
Abr. 612. 
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of bis Body, that then the Uſe, Profits, and Occu. 


_pation of the Premiſſes ſhall remain to Simon for 


Ie, then to his eldeſt Son for Life, with like 
Nemainder as to the Son of Chriſſopher, with other 


Remainders in the ſame Words; then he made 


Legacies then the 


W be ee and Simon Executors, and dyd; they 
enter d, 


Wie dy'd, and Chriftopber dy d without Iſſue Male, 
and Simon furvived, who had lſſue Edward: and 
FJobn, and deviſed all his Goods and Chattels to 
©" Edward, and made him Executor, and dy d: Ed. 
wurd enter d, and made Francis his Executor, and 
dyd without Iſſue Male: Francis enter d, and 
made George his Executor, and dy d: And it was 
gatſjudgd, that George had a good Title againſt 


and agreed to the 


John the Second Son of Simon, for he could have no 
Title 'till Chrifopher was dead without Iſſne Male, 
which by Intendment is a Limitation of a-Per- 
vom the ſurviving Executor of ' Chriſtopher, muſt 
likewiſe die without Iſſue Male, which is another 
Limitation of a Perpetuity before the Remainder 
to John could take Effect, and in the mean Time 


petuity, and Edward, who was the eldeſt Son of 


© the Executor of the Deviſor ſhall have it, for it 


was againſt Law to limit a Term for Vears in 
Remainder, which was not to take Effect till at- 
ter a double Contingency, vix. after the Death of 
Chriftopber and Edward his Son, both dying without 

ue Male; beſides, to limit a Term in Remainder 


after a dying without Iſſue, is againſt the Law. 


Tis true, there was no Judgment given in this 
Caſe, but my Lord Rolls, who was Council for 
the Defendant, tells us, there was a peremptory 
fate for Judgment for his Client ; but at the In- 

nce of the Plaintiff's Council, there was ano- 
ther Pay appointed in the following Term to ar- 

e It again; but before that Time the Parties 
agreed, and ſo no Judgment was enter d: * 
* 1 „ „ 0+; 100 © &.- #0 + # ; t 18 
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this may be the Reaſon why the Lord Chancellor 
Finch tells us, that Child and Bailie's Caſe ſtood 3 Ch. ep 
ſingle, and that there was never the like Judg- / 
ment given either before or ſince. ' But with De. 
ference to his Opinion, the like Judgment was 

ven in this Caſe, for there is no ſubſtantial Dif- 

— between the Caſes; in Child and Bailte's 

Caſe, the Deviſe was to a Man and his Ag.; 

in this it was to Chriſtopher for Life; but in both _ 

Caſes the Remainders were not to take Effect till 
after a Dying without I ue, for which Reaſon both 
the Remainders were adjudg d void. 

Now, my Lord Nottingham, who had ſeen the 3 Ch. Rep; 
Record in Child and Bailie's Caſe, tells us, there 
was a farther Limitation of that Term, which 
none of the Reporters mention, and that was toa 
Daughter, upon the Death of Thomas without Iſſues, © 
which was a plain Affectation of a Perpetuity,  _ 
by multiplying ſo many Contingencies: Beſides, -: 
he tells us, that the Will was made Anno 10 Elx. 
that Dorothy enjoy d it 14 Years, and then ſne 
* her Intereſt to Villiam; that he enjoyd 
me it ſeven Years, and then re- aſſign d it to Dorothy, 
it ho held it 15 Years longer, and then ſhe dyd; 
in and that after her Death, her Aſſigns held it 14 
af. Years; ſo that it was enjoy d for the Space of 30 
of IF Years, without any Claim made by Thomas; and 
aut in that Time there had been ſeveral Alienations 
ler made of it for valuable Conſiderations, and the 

I Term was renew'd for a valuable Fine paid to 
11s the Owner of the Inheritance; and — xn the 
or | Judges bore hard upon the Title of Thomas, who 
ry had acquieſc'd ſo long, after ſuch ſucceſſive Tranſ- 

n- mutations of the Poſſeſſion. | | . 
o- About four Years afterwards, there was a De- Leven- 
ir- | viſe of a Term to his Executors for ſeven Years, *orp'>er- 
es | Remainder to Thomas, and the Heirs Male of bis ar 4 
0 Body; and if he die without Heirs Male, 1 
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der ver to another, and the Heirs Male of bis Bo- 
ah; it was adjudged, that this laſt Remainder 
over was void, becauſe it was not to veſt till 


- Thomas dy d without Iſſue Male, which is too re- 
mote an ncy, where the Eſtate is but for 
Years z and therefore Thomas ſhall have the whole 


and abſolute Term in him, and may diſpoſe of it 
to whom he pleaſe; and if he die without ma- 


king any Diſpoſition; it ſhall go to his Executors; 
for the Clauſe in the Will. viz. if be die without 


Iſne Male, doth not make an Eſtate Tail, or a. 


Remainder in Tail of a Term for Years. becauſe 
the firſt | Limitation was to him and the Heir 
Male of bis Body : But in moſt of the Caſes, before. 


mention d, the firſt Limitation is for Liſe. 
About three Years afterwards, there happen d 


a Caſe, in which, the Lord [Nottingham tells us, 


. ow ſoems to be a contrary Reſolution to that in 


and Bailie's Caſe, it was thus: 
. The Teſtator . poſſeſſed of a Term for Years, 
deviſed it to his Wife for 18 Years, then to C his 
eldeſt Son for Life, and afterwards to the eldef 
Iſſue Male of C for Life, who had no ſuch Iſſue 
at that Time, or at the Death of the Teſtator; 
yet it was adjudged, that if he had left Iſue Male, 
he ſhould have the Term by Way of executory 
Deviſe, though the Remainder to the eldeſt Iſſue 
Male was a contingent Eſtate after a Contingen · 


cy. and the Reaſon was, becauſe the Contingency 


Wood 
verſus 
Sanders, 
1 Ch, Re 


131. 1 


might ha after one Life jn Being: And this 
my Lord Rolls tells us, was like Manning's Caſe; 
and mv Lord Nottingham ſays, tis like the Duke 
of Nor folks Caſe. Wit 6-55 314 | 


Ihe next in Order of Time, was Anno 21 Car. 2. 


and it was in Chancery . It was a Deviſe of 


Truſt of a long Leaſe: to the Father for 60 Years, 


if he lived ſo long, the like to the Mother, then 
to John their eldeſt Son, and his Fxecutors, if by 


ſurvived 
4 9 
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Tn for Tears, 
ſurvived Father and Mother ; and if he dy d in their 
Lite-time, leaving Iſſue, then to his Iſſue; but if 
vithout I ue, then to Edward, and the Heirs of 
his Body, Remainder over in Tail: Fobn dy'd * 
Inteſtate, and withont Iſſue, in the Life-time of 
his Father and Mother; then Edward dy'd Inte- 
ſtate, and without Iſſue 4 and his Wife took out 
Adminiſtration to him, and Nicholas took out 
Adminiſtration to John; and adjudged, that the 
Remainder to Jobn being contingent; viz. If be 
ſurvived bis Father and Mother, and he dying be- 
fore the Contingency happen d, nothing veſted in -.. 
him, and by Conſequence nothing could go to his 
Adminiſtrator; but the Remainder over to Ed. 
vard was good; for tho it was upon the Contin- 

cy of his ſurviving both Father and Mother, 

yet -ſince that might happen, it being only for 

Two Lives then in Being, 1t was a ſhort Contin- 0 
cy, and the Law might very well expect its 
appening; and this we are told is expreſly con- 

tary to Child and Baike's Caſe. | 

Now in that Caſe it was agreed, That if the 

Limitation had been to Jobn, and if be dye without 
Iſue, to Edward, the. Remainder had been void, 

becauſe tis a Limitation after an expreſs Entail, 
and tis too remote to expect a Remainder to veſt _ 
after the Contingency of dying without Iſſue gene- 
rally; but where it may veſt in the Courſe of one 

or two Lives, or upon the dying without Iſne, li- 
ving R. B. then tis well limited, _ © + 

So 'tis too remote to expect a Remainder of a 

Term to veſt after a Limitation to the Heirs Males 

of E ot 2 
As a Deviſe of a Tem to F. for 90 Years, if Grigreſas 
he lived ſo long, Remainder to the Heirs Males of Hopkins, 

bis Body begotten, Remainder to G the Brother f 4 37. 


V. for 90 Years, if he ſhould live fo long, R- 
mainder to the Heirs Males of his Body, with 


divers 


* 


300: 8 Executory-Deviſe of a 


der over to another, and the Heirs Male of bis Bo- furvi 


ns 7 5 dy; it was adjudged, that this laſt Remainder 
over was void, becauſe it was not to veſt till 

- Thomas dy d without Iſſue Male, which is too re- 
mote an Expectancy, where the Eſtate is but for 
Vears; and therefore Themas ſhall have the whole 


and abſolute Term in him, and may diſpoſe of it 
to whom he plesſe; and if he die without ma- ff 6 
king ary Diſpoſition; it ſhall go to his Executors; ll 
for the Clauſe in the Will. viz. if be die without 
Iſue Malz, doth not make an Eſtate Tail, or a. 


| - Remainder in Tail of a Term for Years. becauſe 
.1-4 , the firſt Limitation was to him and the Heirs 
Male of bis Body: But in moſt of the Caſes before- 


mention d, the firſt Limitation is for Liſe. 
cotton About three Years afterwards, there happen d 


re a Caſe, in which, the Lord {Nottingham tells us, 
+" . ſeems to be a contrary Reſolution to that in 
Sia. (bild and Bailie's Caſe, it was thus 
. The Teſtator poſſeſſed of a Term for Years, 
deviſed it to his Wife for 18 Years, then to C his 


eldeſt 8on for Life, and afterwards to the elde 


Iſue Male of C. for Life, who had no ſuch Iſſue 
at that Time, or at the Death of the Teſtator; 
yet it was adjudged, that if he had left Iſue Male, 
he ſhould have the Term by Way of executory 
Deviſe, though the Remainder to the eldeſt Iſſue 
Male was a contingent Eſtate after a Contingen · 
cy, and the Reaſon was, becauſe the Contingency 
might happen after one Life in Being: And this 
my Lord Rolls tells ns, was like Manning's Caſe; 
and my Lord Nottingham ſays, tis like the Duke 
of Norfolk's Caſe. Rache Fs | 


Wood The next in Order of Time, was Anno 21 Car. 2. 


verſus and it was in Chancery . It was a Deviſe of 
Sanders, 


x Ch, Rep. Truſt of a long Leaſe to the Father for 60 Vears, N 


131. if he lived ſo long, the like to the Mother, then 
to John their eldeſt Son, and bis Executor, if by, 


ſurvived 
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Term for Tears; =" 


Ba: furvived Father and Mot her; and if he dy d in their K 


Liſe time, leaving Iſſue, then to his Iſſue; but if 
without I ue, then to Edward, and the Heirg of 
his Body, Remainder over in Tail: Jobn dyd 
Inteſtate, and without Iſſue, in the Lifetime of 
his Father and Mother; then Edward dy d Inte- 


I ftate, and without Iſſue; and his Wife took out 

Adminiſtration to him, and Nicholas took out 
Adminiſtration to John; and adjudged, that the 

| Kemainder to Jobn being contingent, viz. If be 

| ſurvived bis Father and Mother, and he dying be- © 


fore the Contingency happen d, nothing veſted in 
him, and by Conſequence nothing could go to his 
Adminiſtrator; but the Remainder over to Ed. 
vard was good ; for tho it was upon the Contin- 
is ſurviving both Father and Mother, 

yet ſince that might happen, it being only for 
Two Lives then in Being, it was a ſhort Contin= _., 
gency, and the Law might very well expect its 
bappening z and this we are told is expreſly con- 
trary to Child and Bailies Caſe. . 

Now in that Caſe it was agreed, That if the 
Limitation had been to Jobn, and if be dye without 
Iſue, to Edward, the Remainder had been void, 
becauſe 'tis a Limitation after an expreſs Entail, 
and tis too remote to expect a Remainder to veſt 
after the Contingency of dying without Iſus gene- 
rally; but where it may veſt in the Courſe of one 
or two Lives, or upon the dying without 1ſae, li- 
ding R. B. then tis well limited. _ + 

So tis too remote to expect a Remainder of a 1 
Term to veſt after a Limitation to the Heirs Males f 
of bis Body. x | 1 

As a Deviſe of a Tem to V. for 90 Years, if Grigrerſas 
he lived ſo long, Remainder to the Heir: Males of Hopkins, 
bis Body begotten, Remainder to G. the Brother df 37. 


yg 
- 
L 
. 
os 
WT 4 4 


V. for 90 Years, if he ſhould live ſo long, R- 
mainder to the Heirs Males of his Body, 


with 
divers 
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divers Remainders over, and made V. his Execu- 


tor, and dy'd , adjudged; that theſe Remainders 

were void, and that the whole Term was in V. 
For in this Caſe, the Word Heirs was a Word of 
Limitation, and not of Purchaſe, becauſe it was 

of a Term which doth not deſcend to the Heir; 

and that the Remainder of a Term, after tis li- 

mited to one, and to the Heirs of bis Body, is void, 
becauſe the entire Term is in the firſt Deviſce. 
Garietves. ID the ſame Year, the Teſtator being poſſeſſed 
ſus Lifter, of a long Term for Years, deviſed it to his Wife 
I Lev. aß. for Life, Remainder to Truſtees for his Son for 
Life, Remainder in Truſt for the Heirs of the Bo- 

_ "dyof the Son, Remainder to the right Heirs of the 

| | Son, and made his ſaid Wife Executrix, and dy'd; 
adjudg d, that the Wife ſhall have the whole 

| Term as Executrix, and the Remainders are void. 
Lore 80 a Deviſe of a Term to his Wife for Life, 
verſw and then to Nicholas for Life; and if be die with- 
Vindham out Iſne of bis * Body, then to Barnaby + Now here 
Sid. ky the Limitation being to Nicholas for Life (and 
Vent. 79. not to him and his | Ine) and if he die without 
zLev-250. Iſe, Remainder over; they would have made 
© Lentris this an 'Eftate for Life in Nicholas, and the Re- 
vintz, mainder good to Barnaby by Way of Execntory 
' leave out | Deviſe, viz. upon the Contingency of MNicholas 
the Word dying without Iſſue ; but adjudged, that the Re- 
Body. mainder was void; for the Limitation to Nicholas, 
zs; the fame in Effect, as if it had been to bin 

and the Heirs of bis Body, Remainder over, which 

had certainly been void, becauſe the Law will 

not preſume that any Term of Years can con- 

| 3 ſo long as a Man may have Heirs of bis 
Lamb ver- Tn a ſpecial Verdict in Ejectment, the Caſe 
fiis Archer. was, The Teſtator being poſſeſſed of à Term for 
WB lk. 225. Vears, deviſed the ſame to V. R. and the Heirs 
of his Body; and i be die without n 
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Tem for * 


then to the ſaid B. B. and his Heirs; 4 
this was a good Limitation to B. B. becauſe the 
Contingency was to ariſe within the Com 
one Lite : And in this Cafe the Court 
Child and Bailie's Caſe to be Law; which ee 


10 Son, ry ſo to ſeveral other Son" in 

ale, and for want of ſuch I ue, the Nie 

to the Daughter in Tail, &c. they had Iſſue only 

one Daughter; the Wife dy d; the Huſband mar- 
ain, and dy'd Bite ae, and his Widow 

adminiſterd; and it was decreed, that ſhe, and 
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not the Daughter, ſhould have the Term; for 


the Limitation to her in Remainder was void, it 
tending to a Perpetuity, becauſe it depended up- 
on ſo many remote Contingencies ; but a Re- 
mainder which might veſt in the Gcft Son upon 
one Contingent, had been good,” tho he was not 
in Being at ** Death of his Father. | 


jams 33 Car. 2. there was a Deviſe of a Term Gibbons 


to his Son Fobn, and if he die unmarry'd and 
without Ine, then to his Daughters, and their 
Executors; and if Jobn be marry d and have no 
Iſſue, then (after the Death of his Wife) to his Si- 
ſters: Fobn dy'd without Iſſue; adjudg d, that 
this Remainder of the Term to the Daughters is 
void, bein ng limited to them upon the Death of 
their Brother without Iſſue ; "tis true, ſuch a Re- 
mainder hath prevail'd in Caſe of an Inberitauce, 
N is Fell hy dats ws but never yet of a 


verſes 
Some 
3 Ley q, 


Dyer 3547 
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; 94 Expoſtion of 
ZSBiometime afterwards there was a Deviſe of a 
_—_ long Term for Years to the Plaintift for Life, 
mag Ph "Remainder to his Son, and the Heirs Males of hi 
| 2 Adjndg d, that this Remzinder is void, be- 
caule tis only Contingent, viz. if there ſhould any 
Part of the Term remain after the Determination 
ol the Eſtate for Life; for in Suppoſition of Law, 
every Eſtate for Life is of longer Duration than 
an Eſtate for Learn. rage 
10 conclude with the noted Caſe of the Duke « 
oral in Chancery, but it was a Settlement 
. He had Iſſue Thomas, Henry, Charles, Edward, 
Francis, and Bernard; and by recited a Term 
of 200 Years; upon ſuch Truſts as thould be de- 
clar d of the ſame, by any other Deed; and then 
by another Deed the Truſt of the Term is linut- 
ed to Henry, and the Heirs Males of bis Body, pro- 
_ vided, if die without 11 ue, living Henry; ſo 
that the Earldom of Arundel deſcend on Henry , 
then the ſaid Term to remain. to Charles and the 
Heir Males of bis Body, with like R=-mainders in 
Tail to the reſt: The Contingency did happen, 
and the Queſtion was, Whether the Remainder of 
the Term was well limited to Charles in Tail? 
and it was decreed that it was well limited, . 
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See poſiea Intention. 


XAT7 HERE Sentences in Mens Wills are 

ö doubt ful, the Expoſition ought to be made 
according to the Intent of the Teſtator; and this 
my Lord Coke calls the Pole Star in thoſe Caſes, 
to guide the Judges in their Reſolutions. 
And ſome have been of Opinion, that ſuch 
doubtful Sentences are to be interpreted * 

| * 
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Sentences in Wills, 
Law of. Nature, rather than by any municipal 
Law whatfoever z becauſe that is inherent in all 
Mankind, when municipal Laws are only to go- 
vern particular People and Nations; and there- 
fore it miſt be pre ſum d that the Intention of the 
Teſtator was govern d by the Law of Nature, and 
not by any of thefe Laws. | L 

But ſuch Interpretations are ſeldom made with 
us; for tho by One Law the Intention is more con- 
ſider'd than the Words, yet the Words muſt. not; 
wholly be neglected, but they muſt be accommo- 
dated to his Intention, and that Intention muſt 
likewiſe he collected out of the Words, and muſt 
conſiſt with the Law: The Inſtances axe as fol- 
low, out of the Year-Books, and others. 

A Deviſe to one for Life, Remainder to his 
Hers Males, and to the Heirs Males of their Boe! 
dies; the Tenant for Life had Iſſue a Daughter, 
who had Iſſue a Son, he ſhall have the Lands, 
tho' the Conveyance is wholly by the Males, and 
this is ratione voluntatis, by which the Intention 
of the Teſtator is meant; for the Book tells us 
tis otherwiſe, if it had been by Deed. | 
About 17 Years afterwards, and in the ſame 


11 H. 6. 12. 


28 H. 6. 


King's Reign, there was a like ſudgment. Fitz. De- 


And Auro 30 H.8. the ſame, viz. a Deviſe to 
one, and the Heirs Males of his Body, who had 
Iſſue a Daughter, who had Iſſue a Son, and dy'd, 


viſe 18. 


the Son ſhall have the Land; becauſe it being in 


a Will, it ſeems to be the Intention of the Te- 
ſtator , but if it had been by Deed, the Land 
ſhould revert to the Daner, rather than go to the 
Son of the Daughter. _ | 


And the Reaſon is, becauſe Deeds are always 


expounded ſtrongly againſt the Parties themſelves, 
but Wills have a more - fayourable Expoſition , 
and therefore, if a Map, 0: two Houſes, and ſe- 


veral 
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"Ewer veral Landi, in ſeveral Counties, and deviſes his 
2 Houſe and Land in one pry &c. and all o- 
Oden 9. ther his Landi, Meadows, and Paſtures, with their 
Moor 359. Appurtenances, in the other County; adjudged, 
24nd. 123. that by the. Word Lands, the Houſe in the af 
Cro. Elia. County did not paſs, for though by a Grant of 
Dt. 161. Lands, the Houſes which ſtand thereon will paſs, 
yet in Wills tis otherwiſe, for they ſhall be fa- 
vourably expounded, according to the Intent of 
the Teſtator; and it ſhall be preſumed, that he 
did not intend to paſs any more than what he 
expreſſed in Words, which in this Caſe, were his 
Lands in a reſtrained Senſe, for he couples it with 
Meadows and Paſtures, and ſo excludes the gene- 
ral Acceptation of the Word Lande. | 
I.))pis Caſe is reported, as before-mention'd, by 
Owen, Anderſon, and Croke ; but Serjeant Moor, 
who reports the ſame Caſe, tells us, that the 
Houfe paſsd by the Word Lands, for that com. 
rehended both Fg 

21 Jac, The Teſtator had two Houſes adjoining, viz. 
Gbdb. 352. the Swan and the Red Lion; the Swan was in his 
-"* ag own Poſſeſſion, and ſd was one Room which be. 
" longed to the Red Lion; then he made à Leaſe 
of the Red Lion Houſe, and deviſed the Swan to 
V. R. adjudged, that the Room in the Red Lion 

Houſe did paſs. | | 
x5 Jac, The Teſtator deviſed Lands to his Wife for 
nn 31. Life, Remainder to his Son in Fee, upon Condi. 
well Cafe. tion, that after the Death of his Mother, he 
grant to V. R. a Rent Charge in Fer; and if his 
Son die without Heirs of bis Body, then the Lands 
to remain to V. R in Tail: The Son granted the 
Rent Charge to / R. and his Heirs, and he grant- 
ed it over to another, and then the Son dy d 
without Iſſue; adjudg d, that this Grant of the 


Rent enures from the Teſtator, who had Power 


to 


— - 
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1 on of his Intention. This Caſe is reported 


Rolls, by the Name of 2 and Knaſborough, 
e * 2 * 


N in Wil ls. 


to charge and in what Ma r he. pleas ; 
and le by vas, forafmuch 1 the Land is li- 
mited in Tail, and the. Rent in Fee, that th 
Graptee ſhould Ave Power to difpoſe the Reit 
in what Manner he would. 

"The Teſtator Had three Sons, an deviſe the Spalding 


Lands in Queſtion his e Pi and the verſus 


Heirs of bY Body: after t 00 the Wite Me 1 
of the Teſtator 150 155 Tg ng the 7 oy Cro., Car. 
that then the ve De Ne. A. b A _ 
likewiſe deviſed ! 0 1 vet: ſecond Son, 
and the Heirs of his Body , and if he dyd with- 
out Iſſue, that the eldeſt Son ſhodld be his fo 

"1s d 


And he deviſed other Lands to his! ouhge 
and the, Heirs of his Body; and! "All bis $6 
1thout eirs of their Bodies, thin Land. 5 
e to his Nephews. The eldeſt Sh dyd i in the Life. 
time of his Mother, leaving Iſſne à Son; th 
the Mother dy d,. and the ticle, who Was t 
dungeſt Son of the Teſtator, enter d upon h 
ephew, who was the Son of his' elder Brother + 
Bat adjudg d, that by this Limitatjon, the Tefta- 
55 did nbt intend to diſinherit any of his'6wn 
eder becauſe by a ſubſequent Clauſe he 


| ons that if all his Sons die without Iſſue, 


en his Nephews ſhall have the Lands; ſo that 
his Intention muſt be, that whilſt the eldeſt Son 
hath any Iſſue of his Body, the youngeſt Son 
ſhall hever have it. 
So where the Teſtator hath been e in 
the Manner of conveying his Lands, yet ſuch 
Miſtake may be rectify 4 by his base FT Buffeild 


The Deviſe was, "Thai A. and B. bis Feoffees _— 


ſhould Rand ſeiſed to and for 205 Collins for poph. 188. 
Life. Remainder over, when in 


Fealfees, * yet this is a good Deviſe to him by _ 972 
1 Lutw, 


uth he had no 51 Le- 


508 "© Expoſieion of 
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Heirs, ſhould ſtand ſeiſed to the Uſe of F. O. c. 
now tho' the aforeſaid Perſons had N in 
the Lands, yet it amounts to a Deviſe thereof to 
40. becauſe the Intention is«apparent, that he 
Id have it. "kb 
But Ano 1 Vilri, there ſeems to be a contrary 
lement. J. The Deviſe was thus: 4 for my 
onal Eftate, I bequeath to my Wife, 600 l. to be 
paid to William: Weddall, and "tis for the full F 
ment. of. the Lands I purchaſed. of bim, and i „rg 


eflated in Furt ointure to my Wife for ber 
175 at 71 15 the Lands in Wiſkow, &c. 
631. per Ann: in all 1301. per Ann. which being 
o eftated upon my ſaid Wife, it is in full for ber 
mture, when there was not any Part of thoſe 
ands ſettled on his Wife for Jointure; and the 
| Queſtion was, Whether ſhe or the Heir at Law 
Mall have thoſe Lands; and adjudged, that the 
Heir ſhall have them; for it appears by the Will, 
that the Teſtator did not intend them for her, be- 
cauſe he took Notice, that ſhe was eftated in them 
are the making the Will, therefore it could not 
an implicit Deviſe to her by the Will; for in 
ſuch Caſes there is no Reference to any Ad 
which ſhould have convey'd the Land to the De- 
viſee before; but Juſtice Powell was of another 
Opinion, viz. that it appeared the Teſtator did 
intend by theſe Words, that his Wife ſhould have 
the Lands, tho' he was miſtaken in the Manner, 

; therefore ſhe ſhall have them by the Way ſhe 
may take, viz. by the Will, rather than the In- 


tent of the Teſtator ſhould be fruſtrated. Moor 


2371, denied to be Law, Poſt. 312. , | 

Went. 363 Deviſe to V. in Fee, in Truſt for X. and the 
Heirs of her Body, and if ſhe die without Iſſue, 
then to Fane for Life; and if K. die without Iſſue 
and Fane be then dead, then, — 


GS 
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R. B. and his Heirs. X. dy d without Iſſue, but 
ane was living 1 and a Bill brought b Ra 
Jo W. and "the Herr at Law, to be | 
Truſt executed, it was decceed for him, the 5 | 
was living when K dy'd for the Words if Fa 
be then deceaſed, ſeem to be put in to expreſs t 
Intention of the Teſtator, that Fave ſhoutd be 
certain to have it for Life, and alſo to ſhew when 
R. B. ſhall have it in Poſſeſhon. F FOI 4 

By a Deviſe of a Mannor, the Rents and Ser“ Tnchley 
vices paſs, which ſometimes are divided in a Will; >*r/w 
as where the Teſtator deviſed his Demeſne Lands ane 
to his Wife for Life, and the Serviſes for 18 Tears, 3 8 
and the whole Mannor to another after the Death of 16. 
bis Wife, adjudg'd, that the Deviſee ſhall have Moor 7. 
nothing in the Mannor 'till after the Death of the ? 
Wife, tho' the Services were given to her only for 
18 Years ; and that after the Expiration thereof, 
the Heir ſhall have them during the Life of the 
Wife; and the Reaſon was, becauſe by the expreſs 
Words of the Will, the Deviſee was to have nothing 
till after the Death of the Wife: But if it had been, 
that he ſhould have the whole Mannor after the 18 
Years, and after the Death of the Wife, there it 
ſhould have been taken diſtributively, viz that 
ſhould have the Demeſne-Lands after the 
of the Wife, and the Services after 18 Years. 

So where the Teſtator was ſeiſed in Fee of Cook 
ſome Lands in Poſſeſſion, and of the Reverſion in — 
Fee of other Lands, expectant the Death of and 185, 
the Tenant for Life, and deviſed that his Wife Lev. 212, 
ſhould have the Uſe of his Demeſne-Lands for ow 
N bis Death, and then he deviſed both hig 
Demeſus Lands and the Reverfion to Thomas Kemp for 
Life, to hold from and after the Expiration of one 
Year, next after bis Deceaſe, and the Deceaſe of the 
Tenant for Life. The ion was, Whether he 
ſhould have the * a Tear next af- 


0 
1 Wer ion of © _ 
4 the Deceafe, of, 4'%, "Teſtator, or ' ſhould ftay 
os a Year 2 25 affer bee 6f iht Tenant for 
by 1 hy: Was ad hs tha A the Clauſe next 
i Deceaſe e the, Decec the Tenant ff - 
Il be tk Abe e % 20 
— 7 that is, he ſhall have the Demeſpe 
Wi: next after the Death of the Tete, 
ind the Reverſionary Lands a Y ear Next after 
8 the Death of the Tenant for Life. 
As in the Tyſtances before. mention d, ſome Sentence 
247 bo taken diſtributive, ſo in "ies 7 es, 50% e 
: Sentences which. are divided in a Will; 45 e 25 
fete the ng to explain the Intention of the Teftator.” 
One ohn Swayſland ſeiſed in Fee Ks Lands in 
vn ir ala, deviſed 121. per Ann. to his Siſter Ann 


55 urin her Life, and whilſt ſhe remain d ſole, t 5 
"7h be j ving out of His ſaid Lands, and if fhe Pon 

| Nos, that then his Executor ſhould pay ber 1001. 

1 * Rent Pould ceaſe, and return to his Exe- 

55 She marry d, and the 100 l. was not paid, 

dme giſtrein d for all the Rent Arrear after 

fr Marriag e: And the Queſtion was, Whether 

ws Id AAbally⸗ ceaſe by her Marriage, or not 

þ il he 1col. 17 paid, Juſtice Twiſden was of 
Ops inion, that the Rent ceas'd upon her Marriage; 

97 tho the Pay ent of the 100 J. was placed be. 

tween the Mat ge and the ceaſing of the Rent, 


FETT 


Pet the Senſe is, F hat it ſhall ceaſe upon the t 

= Fra e; for if hs had marry'd in the Life 
4 of the Teſtaror, the ſhould—pot Have the I 
| fa N Jab though oe 100 L. had not Nies paid; but Io 
| Yet the ſnould have the 1col as a Legacy, and F 


Jecover it in the Spiritual Court. 

But two other Judges were of a contrary ary Op 7 
Mon, That the Payment of the Rent, and - 
reaſſy ing it, ould e Joyn'd, and ongbt not to be 50 
ſepafafed; for if it ſhould, then 4me might haye ſ -* 
Tothing, becanfe if the Rent flouls ceaſe upon in 

| tne 
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— 
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the Marriage, it might happen that the Executor 
might have no Aſſets, and then he would have | 
the Eſtate, and pay nothing for it. And as to the 
Objection, that ſhe ſhould not have the Rent if 

ſhe had marry'd'in the Life-time of the Teſtator, 

tis very true; but tis becauſe the Rent was ne⸗ 

ver veſted in her; for that would have been pre- 

vented by her Marriage, which was her on Act, 

and it was likewiſe her Fol ly to deſtroy her own 

Security. But here the Rent was veſted in her, 

and tis not reaſonable it ſhould be diveſted with- 

out an actual Payment of the 10601, © 

Stephen Norton being ſeiſed in Fee, deviſed his Bates 
Lands to a Daughter of bis Couſin Nicholas Amburſt, 2 


who ſhall marry with a Norton within 15 Tears: At Rai. 9. 


that Time Nicholas Amburft had three Daughters: 
The Plaintiff marry'd the Heir at Law of the 
Teſtator, and one Stephen Norton marry'd the 
eldeſt Daughter of Nicholas Amburſt, and in Eject. 
ment the ſole Queſtion was, Whether the Heir 
at Law, or the Deviſee, had the better Title? It 
was objeQed, that the Will was void for the Un- 
certainty of which of the Daughters ſhould take, 
becauſe more than one of the Daughters might 
marry with a Norton : But adjudg'd, that the 
Words of the Will fix it to one Daughter and no 
more, ſo that there is a Certainty in the Perſon, 5 
tho not in the Event. * FI) 1 
In a ſpecial Verdict in Ejectment the Caſe was, Milford | 
The Father being. ſeiſed in Fee, did, in Conſide- vt 
ration of the Marriage of his Son, covenant to 284%, 
levy a Fine to certain Uſes in the Deed, but no S Gro. © 
Fine was levy'd : Afterwards by his laſt Will re. Eliz. 58. 
citing this Deed, he deviſed and confirm'd all E. 2 Cro. 148. 
ſtates given and granted to his Son in Marriage ac- 
cording to' the Deed : Adjudg'd, that the Will re- 
ferred to the Deed, and paſſed ſuch Lands as were 
intended to be convey d by the Deed and Fine; 
r 1 becauſe 


Moor 31. ES Deviſe was thus, vis. I have made a 


dai 
312 + 1, Expoſition of 


7 


I i 


becauſe the Word Gront in a Will ſhall not be 
taken ſtrictly, but in the largeſt Senſe, for any 
Manuer of Agreement. | 

At to Grammatical Exp in ſome Caſes the 
Eater tenſe ſhall be taken for the Preſent-tenſe, and 
in ſome Caſes an ambiguous Word ſhall not refer ad 
prox:imum-antecedens, 


e for 21 Years to R. R. paying 10s this was 

held to be a good Leaſe for 21 Years. though the 

Word I have is in the Nater- tenſe; tis true, this 

Cuſe Was deny'd to be Law in right and Vynells 

2 becauſe tis only ſaid fuit Texus to be a good 
eaſe. 


Gumage's So where one Gama deviſed his Lands in H. 


Caſe, 1 to his M iſe for Life, alſo his Lands in B. to his 


| Vent. 365. Wife for Life, and alſo his Lands which he pur- 


chas'd of J. O. to his Wife for Lite, and after her 

Deceaſe he gave the ſaid Lands to his Son and his 

| Heirs The Queſtion was, Whether all the Lands, 

or whether only thoſe laſt mention'd ſhall paſs 

to the Son? There was no Judgment given, but 

it Was argu'd, that the Word ſaid ſhall not refer 

ad proximum antecedens, but to all Lands, and that 
indefinitum equipolet univerſali. F. 

Sir The, _ But where a Man hath Lands in Fee, and other 
Littleton Lands mortgaged to him in Fee, in fuch Caſe by 
Ca, 2 A Deviſe of all bis Lavds the Mortg e paſſeth 
Vent. 351. $6 if he hath & Truf-of = Mortg of Lands in 
H. and other Lands in the ſame Place, by a De- 

viſe of all his Lands in H. the Truſt will paſs : 

But if the Teſtator deviſe Lands in H B. and C. 

to V. M and all his Lands elſewbere, and he had 

a Mortgage of Lands of a greater Value than the 

Land in H. B. and C. but not lying in either of 

thoſe Pariſhes, that Mortgage will not paſs , for 

the Teſtator can never be intended to 2 
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Sentenies bn Wills. _” 
Lands of fo great u Value by the Word o/evbers, Fl 


which is uſually inſerted currente calamo, 1 
As to Ele Legaties, I find theſe kurden 


lowi 
Arnet eſtator had Goods to the Valae of 100 l. Goldi 49 
and cd 20 l. and he deviſed a Moirty of all his 
Goods to his Wife and his Executor, — 8 
divided amongſt them; the Executor p 
20 l. yet the Wife ſhall have her full A ren 
591. becauſe the Executors who were to pay — 
Debt had Aſſets enough beſides. 

Where the Teftator: and the Legatee were both 


in London, and he deviſed, that his Executor 

ſhould have "the Horſes he had in Dublin the 134 
Day after his Deceaſe, and then d 1 in London 
though the Diſtance of Place ma e impoſſible * e 
to perform that Part of the Will, — 9 
might have liv'd long enon ha er the 


he from Dublin * 
to 


the Will, to have the Horſes 
to London, in order to be deliverd 


the Time limited, the Deviſe is good. 
If the Teſtator deviſed 50 Quarter of Corn to Park 8 


be paid out of the Corn which thall grow on his #572 . ] 


Land in the next Year, or 100 Lambs to be takem 
out of his Flock next Year, and he hath neither 
ſo many Quarters of Corn or Lambs in that Year, 
yet the Deviſe muſt be perform d by the Exec · 
tor if he hath Aſſets ; becauſe the Legacy is ab- 
ſolute, and the Demonſtration is how it ſhall be 


paid, | 
80 if he deviſe an Ox or Cow, and hath no 
ack the Executor muſt perform it if he hath 
ets. 
- But if he Deviſe the Corn which ſhall grow on 
bis Land the next Year, or the Lambs his Sheep 
ſhall bring, and there happens to be none the 
next, Year, the Legacy is void; for it was not 
certain or abſolute; it only conſiſted in _ 
ility 


1 FeonSimple;.. 
due ed was aid to the Growth. of the 


One 5414 


wt A Devils o his Wife that which he had with 
in 3 and he had nothing with her, 


| 34 


Sant the Legacy is void; but if he had deviſed a cer- 


tai Fum to her which he had with her i in Marrj- 


age, th he. had. nothing with her, 'tis 5 ood 
ders 


+ for that Sum, becauſe the Law rather con 


the Cextainty of the Thing expreſs'd in MPT 


Won falſe Demonſtration, of it. 
nog Fe Siuple, Deviſe TP 


Ades — PHE Word Heirs imports à Fee. Sim . 29 
22 ö well in Deeds as Wills, and ſo doth the 
2 Fun Word Heirs Males; as for Inſtance, the Frome 
a. deviſed Lands to R. B and bis Heirs Males gotten, 
424: his is an Eſtate in Fee, and not an Eſtate Tail, 
Want of the Word Body from whom this Heir 
Male ſhould come z/ but if it had been to the Heirs 

Males of R. B. it had been an Eſtate Tail. 
need. This is the expreſs, Text of Littleton, but my 
Lord Coke in his Comment upon it, tells us, That 
r the Law ſhall upp the Words of bis 


Shailand The Father being eie d | in Fee, and having 
bug rs „ three Sons, viz. Villiam by one Venter, and Fames 
Cro. liz, and Francis and a Daughter by. another Venter, 
744 deviſed his Lands to his Sons James and Francis, 
without limiting what Eſtate they ſhould have; 
then follow theſe Words, viz, if her of them 
or their Heirs ſell the ſame, then the Deviſe ſhall 
be void, and it ſhall return to the whole Hejrs 
again; and in another Part of the Will, he ap- 
pointed the two youngeſt Sons to pay to the eldeſt 
and his Heirs 21. The Father died, the two 
' youngeſt Sons died without Iſſue; adjudg'd, That 


my had a Fee. Simple; For the Intent of 55 


Teſta 


"= 0 2 


d by Deviſe. a 

Teſtator ſeems to be ſo by theſe Words, if they 
or their Hes alien, and reſerving a Rent to the 
eldeſt 8on and hi Heirs; and there are no Words 
of Entail, unleſs thoſe (viz.) that it ſhall return 
t6 the whole Heirs, which is void, becauſe tis li- 
mited after an abſolute Fe. | 
In a ſpecial Verdict in Ejectment the Caſe was, 
the Teſtator being ſeiz d in Fee, deviſed his 
nds to his Daughter for Life, Remainder to 
R. and bis Heirs, and for Want of ſucb Han, 


927105 


Remainder to the right Heirs of J. E It wass 
ache, That this Limitation to V R. and his 
Heirs made a Fee-Simple, and not an Eſtate 
Tail, becauſe the legal Senſe of theſe Words nal! 
be taken, where it doth not appear from a plain 
and neceſſary Implication that the Teſtator did 

an otherwiſe; therefore in this Caſe the Vun 
of ſich Heir may be intended Heirs general, and ume 
not Heirs of his Body; for there is nothing that ſw - 
 ſhews he intended otherwiſe, and by Conſequence Jones, 
the Remainder to the right Heirs of T. P is void 8. IK. 233 


4 


— 5 


in its örigmal Creation e 
So a Deviſe to B. for Life, and after his De. Pawſley 
ceaſe to the Heir of bis Body for ever. The Word = 
Heir in the ſingular Number is nomen colletivum, gell Ab. 
and tis the ſame with Heirs, and ſo B. hath a Fee- 253. Stiles 
Simple executed, and his Heirs ſhall take by De- 249, 273. 
ſcent, and not by Purchaſe. Rawſy 
A Deviſe Sanguini. ſuo, Succeſſoribus ſuis || imper- * 
petuum & propinquo Sanguini, theſe and ſuch like I Keiiw. 
make 2 Fee. | "3. LJ 
' For the Law allows many Words and Expreſſi- Co. Lit. g. 
ons in Wills to paſs an Eſtate in Fee-Simple,which g: * 


will not paſs by the ſame Words in a Deed. vige 20. 


A 4 


en 2 I. Paying. 
As by the Wards,” II. Purchaſe. 


PT & 4 4 
, 


By 


45 12 

1 bel 61 ah 4. 40 e dt. 
* 1 0 Bl 
ft. | 5.4 Rl 


a (1) 41 tothe Word Ne .this makes, > Fee- 
__ 8 it ha e 2 
-þ Fot of the Land, it had been on 
ſtate for Life, becauſe the Deviſee could 
free gy wing yr Leh f tha if the Land is 1 
f and it is devi to one, 4 „ per 
** pg tis only an Eſtate for oe Like © 4 7 — 
1 But where there is a Neben that a 
Warn after the 12 of the Sum de- 
paid, and before Batisfaction can be 
" wade him, there he ſhall have an Eſtate in 
joy the Law intends the Deviſe was * 
t. and not to his Prejudice, 
niet Landeto R. for Life, the Remain: 
der to B. H. and his Heirs, payi tol. out of t 
ves and Profits of the Land. Ne m Remainder 
by leaving his Heir wang 2 and ns 51 
ons 1 time of the Tenant © it was fou 
dy Office, that the Lands — ey of the 1 
ban dle i en and thereupon he ſeiz d it during che 
of the Heir of the, Teſtator afterwards 
Fo Mil, JOS came of Age he enter d and adjudg'd 
9 Jas a lawful, for the Money being to be 
Cre: 374 the Profits of the Land, it mak be dead when 
| he ſhall receive them, but hitherto the King had 
| receivd them. 
- 298.8. , The Year-Book 29 H. 8. tells us, That à De- 
Co. Lit. viſe to one paying 100 l. to another, this makes 
. a Fee; and if he doth not pay it in his Lite- 


Abr. 834. time, 


ure, 


Daw 
8. 


. 


paid out of 


"» 


tir 
ſuf 
Re 
the 
de\ 
of 
ma 
dot 
it 
no 
ya! 
Me 
bo 
o 
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continue after the Death of the Deviſee 


afterwards to his youngeſt Son, he paying to bis 7-2/1 


* 


; by Devuiſe. 51 
time, yet if his Executor or Heir pay it, "tis 51 


ſufficient. 1 n * 
80 Deviſe of bis Lands to his Wiſe for Life; Welfeck 
Remainder to his eldeſt Son, paying to his Bro: 117 
thers untl Siſters 4083. though there 1 no Eſtate 4, File. 
devis d to the eldeft Son, and though the Value 294. 
of 40% is but ſmall, yet it is a Corfideration, and | tg 2% 
makes an Eftate in 175 and the Word paying og 
doth not make 1 jon, but 4 Limkavion y for 80 Haft- 


other, and if his Daughter ſurvive the 
and his Heirs, then to her for Life, and after 
Death to Roger und , paying yearly to a 
Company of Merchant · Taylors 61. 167. and if they Bridge. 
or their Succeſſors deny Payment, then the Com- A 3 

ny to enter. Adjudg'd, This was an Eſtate in 19% 
Fee in Roger and by Reaſon of the Word ; 
iu; and it is not material of what ly 

alue the Land is above the Sum to be paid, be- 
cauſe the Payment of any Money makes an Eſtate 
in Fee in the Deviſee, and here Succeſſors ſhall 
be taken for Heirs. CRE 

80 a Deviſe of Land to his Son paying 21. per Spicer ver- 
Anim to his other Son, adjudg'd a Fee, becauſe . Spicer, 
the Charge to the Brother might ſurvive and db 2. 


2Cr% 527. 
; and 2 Noll. 


ſo tis in all Cafes where the Word paying is Rep. 80. 
Collateral, and tis not ſaid out of the Profits of the 


"96's Deviſe to his eldeſt Son for- Life, abd Green - 


Tanks Cro 399 


* 


Siſters 101, apiece; except the eldeſt Son purchaſe 0 7% 


 Fee-Simple, 
Lands of as Value for the youngeſt, and 
* 315 then the eldeſt to have the Lands ſo devis d to the 
youngeſt to ſell at his Mill and — 5 adjudg d, 

this was a Fee in the youngeſt Son. 
bee. So a Deviſe of — * to at Foo, 31 

, upon Condition that he pay unto ers 

Wo * par Amun . their Lives, adjudg d, this 


made u Fre- Si en 

25 ws 2 10 And ai ak 185 15 85 
yiſe: 

97575 4 * Viſy 5 Li Toon, 50 


OE ES . 


2 — Bier i 185 
Body.) 25 V to be begotten. then to 
Kidd] ike Manner. Th gurt inclin 14, that 
the Words ten Pounds under the Price it coll, ſignify 
that be ſhould have it paying ten Pounds under 
that Price, which made à Fee · Simple determina: 
125 + 40. dle upon his Nonpayment, though the latter 
Words r * Taik...-:..., 1 inp? 
2 , a Now though the Word enera m 
* Fee, as it appears nf in t woe 2. es before 
mention d; yet where the Eſtate Is limited ayeg, 
tis otherwiſe. 
Bacon ver- As A Deviſe of ſeveral Lands to bis two Sons, 
ſms Hill, ſeverally paying. to each of his Daughters 100. 
Cro. Eliz. apiece, as ſoon as his ſaid Sons ſhall, enter into 
2 464 their Parts, provided that if either of his Sons 
— marry and bave Iſſue, and die before he. enters 
| into this Part, then that Part ſhall remai 7 * the 
Heirs of his Body. and not to his other Brother. 
Here is a farther Limitation, viz. That after the 
Death of one, it ſhall remain to the other; which 
ſhews that the Teftator's Intent was, that he 
ſhould have it only for Life, notwithſtanding 
' that Limitation of Payment of Tok apiece to the 
Daughters, for that ſhall be intended to be made 
to them for the Eſtate deviſed to the Son. 


Deviſe | 


by Drviſe." . $19 


'Deviſe to his Son And Heir, and if he die before Cella 


1 dat 


21, and without Iſue of bis Body then living, Re- e 


A | "7 74 5 Wri 3 
mainder over; he out- ivd 21 Years, aud then ae 


fold the Land and died; and it was adjudg d, 


That the Sale was good, for he had a Fee. Simple SClache's 


immediately, and the Eſtate Tail was to ariſe C 80 
7 a Contingency ſubfequent to the Eſtate in — 
ee, viz. upon bis dying before 21, and without Gwen 
ue, living at bis Death, which could then never Caſe, 2Bgi 
ppen, becauſe he had furvivd 21 Fears. 
(2.) And as a Fee-Simple is made by the Word 
pg, ſo it may be made by the Word Purchaſe, Green 
as where the Teſtator had Iſſue Y/7Iliam, who had * # 
Iſſue Robert and Thomas, and being ſeiz d of Lands jy. = 
in Clay, he deviſed them to Villiam for Life, then « Roi. 
to remain to Thomas, except William purchaſe ano- Abr.833- 
ther Houſe and Lands, and ſo good in || Value as, 3% 


the Houſe and Lands in Clay for his Son Thomas, ſaid yearly - 


and then Viliam ſhall ſell thoſe in Clay as his own, Vale. 

and Thomas ſhall pay to his Siſters 101. a Year; 
adjudg'd, that Villiam had a Fee. Simple; for 
though by the firſt Words of the Will he had 
only an Eſtate for Life, yet the Word Purchaſe 
imports an abſolute Purchaſe in Fee, (tho' a Parchaſe 
may be alſo for Life) and the Words fo good in 
Value, muſt be intended in the Price, and not 
in the yearly Value which muſt be a Fee- 


£ 


Simple, for otherwiſe he could not ſell Clay as bis 


own. | | k 004k 
(i.) A Fee-Simple is likewiſe made by a Deviſe of bis Jobnſca 
whole Eflate, as where the Teſtator deviſed to his 2m 
Wife his whole Eſtate, paying Debts and Legacies; , — 
adjudg d, that ſhe had a Fee Simple, for the ave. 53 


Words whole Eſtate ſhall extend to the Eftate in his Stile 293, 
Land. and in this Caſe the Per ſonal Eſtate was not 251. 


See North 


ſufficient to pay the Debts and Legacies, therefote ,,,ay 


the Land muſt be deviſed, ++ Crompton 
a 'Tis poſt. 


| n anal Eſtate, and deviſes all bis, Hate, it doth not 
20076, eppear what Efate he intended; therefore it ſhall 


Rabinſen, 
Mod. 00 


z Frechold Lands deviſed all the ref of bl Eftate, 


„ 


0 Fee-Simple, | 
„Tie trye, where a Man hath a Real and Per. 


comprehend the whole, in which he hath either 
6 1 Intereſt e ; | q 
doit was d in by my Lord Not. 
Trin - gragbam, vir. the Teſtator deviſed ſeveral Legacies 
verſe in Money, und all the reſt of his Money, Goods, 


10h. 
762. 


„Chattels, and other Eſtate whatſoever, he 
eviled to R. B. whom he made Executor. It 
waadecreed, That he having Lands a Fee Simple 


KT, i Words. 2 
Wilſon - he Teſtator being ſeized in Fee of Lands in 
ee the North, call'd Tenant-Right Lands, (which are 
the Nature of Copyhold; for upon every 
b th « 2 me 2 ger is 1 be a \ 
mitted, but they paſs by without Livery 
„be deviſed to bs Couſin V. R. all his Tenant Right 
Hlate in Brigeſend, &c. with all that he and his 
Father took of R. H. of his Majeſty's Land, and 
| of the Marguis's Fee, with all his Land in Bec hd 
It wag objected, That by the Words all bis Tenant: 
Right Eftate, only an Eſtate for Life paſſed, be- 
.canſe thoſe were not Words of Limitatiou of the 
Eſtate, but a Deſcription of the Nature and Qua- 
lity of the Land, and that all the ſubſequent 
Words make but an Eſtate for Life in the Mar- 


x Roll. ni Fee, and the Beckfide Lands, and being all 
— to foin'd In one ay, no greater Eftate- but 
.* © aqhudgd, that the Deviſee had a Fee Simple, for 
©  . the Word Ffate comprehends all his Intereſt, and 
-  leaveth nothing in himſelf. | $ 


Carter. Jg where the Teſtator ſeiz d of Copybold and 


Horner. , .hether Freehold or Copyhgld, to his Wife and 


And. 8g: Children. equally to be divided amongſt them; 
it was inſiſted, That the Word Efate muſt in legal 


oy 47” Siznification 


_ by Deviſe. Jas 
Signification'be the Intereſ he had in the Land. 


42 240 fh in r likewiſe paſſes ye Deviſ of wii 
(2) An em Fee Je paſſes by a Deviſe tioex 
all bis Inberitance, as where the Veltatcr deviſed to _ 
Agnes his Lands for eight Years, Item, I give to poor 99 . 
Agnes my Daughter all my Lands 1 Inheritance, Godb. 207. 
it the Law will permit; adjudg d, That ſhe had Hob. 2. 
Fee · Simple. | * fo? ; 
80 a Deviſe of his || /nberitances to one after the 0 
Death of his Mother, and if he die before he 388. 
come of Age, then to the Right Heirs of the 
Teſtator. It was the Opinion of the Chief 
| 3 Saunders, that this was an Eſtate in Fee; 
r if the Teſtator had intended him only an 
Eſtate for Life, it had been to no Purpoſe to 
have limited it to his own right Heirs, for the 
Law would have done that without any ſuch Li- 
mitation. W "8, 
In a ſpecial Verdict in Ejectment the Caſe was, 
The Teſtator being ſeis dd in Fee deviſed an Au- 
* V. R. in Fee, Item, I deviſe my Mamor of 
Bucknall to T. S. and his Heirs; Item, I deviſe a 
ny Lands, Tenements, and Hereditaments to the ſaid 
. but did not ſay for what Eftate , Item, I give 
allmy Goods and Chattels, Money and Debts, 
and whatever elſe I haue not before pred to the 
ſaid T. S. be paying my Debts and Legacies. The 
Queſtion was, what Eſtate T. S. had in the Lands, 
Tenements, and Hereditaments, it was inſiſted, that 
by the Word Item the Sentences were conjoin d; 
and that the Meaning of the Teſtator was ry | 
on to give the like Fate in the Lands, Tenements, it 
and Hereditaments, as he had done in the Mannor 1 
of Buc knall before, and that by the Word Heredi- 9 
taments he intended to give an Inheritance in Fee- T 
Simple ; for ſo it was adjudg'd in the Caſe of the 
Regicides, whoſe Lands, Tenements, and Heredi- - 
n | faments were given to * Crown by the Statute 


126, 2. 
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12. Cr. 2, That by the Word Hereditaments an 
* pa one of _ A * 
5 principal e, that a unple 
did pak bu: lor the Reaſons before mention 
Ttem doth never join Sentences z but 

iu Wil is always introductive of new Matter: 


Wn the Word Hereditaments in this Will cannot | 


denote the Meafure or Quantity of Eſtate, be 
42 L 5 z for it m 
tend to Annuities and to Advowſons in Grof 
which are not comprehended by the Words Lands 
8 and the Reaſon 1 in the Caſe of 
th egicides the Word Hereditament was adjudg d 
7 525 to an Inberitance in Tail, E. Pede 8 ex 2 
aa ; but becauſe a Forfeiture 
ditaments, was not only of their Lands, wo 15 
the A n mg them 1, now a the 
| U ncipa e thete Words, viz. whatever elſe 
er- _ not poſed Frey a Fee Simple, they can have 
Ackland, no Effect on his nal Eſtate, becauſe that was 
1 Lay before, therefore they muſt extend to that 
- 28. 2 vent Which was not diſpos d, and that was the Fee- 
willow*s Sunple ; and the rather, becauſe of the ſubſe. 
| Caſe 285. quent Words paying my Debts, Ac. 
N The Teſtator —— ſei d in Fee, deviſed, Cs. 
to his Wife 15 Life, and if ſhe had a Son, andyſhe 
| ſhould cauſe him to be call'd by the Chriftian and 
Surname of the Teftator, which was Sampſon Shelton, 
then he deviſed bis Inberitances to ſi Son, after 
his Mother's Death; and if he die before 21 
Years old, then to the right Heirs of the Teſta- 
tor, who dy d, and bi Widow marry d one 
plz ; then the Brother and Heir of the ho Teftator 
4 the Rever ſon by Bargain and Sale, and 
alſo y a Fine 1/0, = the ſaid Brong kon and 
his Vie and their Heirs; afterwards a . — Was 
Tap, and chriften'd by the Name of Sampſon Sheſtox ; 
and afterwards * and his Wiſe by a 
s l | 


WY 
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* biDewiſes 
und gabe enroll d, and ald by a Fine levyid by 
them, conyey'd.the Lands to one Weſton: amd 
Heirs; adjudg d, That the Brother and Heir 
the Teſtator, by conveying, the Reverſion £0. 
ticulas Elate for Life which. the Wife had by 


The Will, bad-defiroy d Ge contingent Remdia- 
der to the Son; fo that it was not debated what 


FEfſtate the Son would have, if ſuch Conveyance 
had not been mace; but the Chief Juſtice gau 


tells us, he would have an Efſfate in Fee, be: Me pureſoy 


— 
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coy 


. 


the Teſtator had deviſed: the Lands to his own yerſus - 
right Heirs, if this Son ſhould die before he Was Rogers, 2 


21 Years old; now if he had not intended a Fee- Sand. 385: 


Simple far this Son, the Deviſe to his own right 


Heirs had been impertinent, becauſe it would 


have come to them without any ſuch Deviſe. 


In a ſpecial Verdict in Ejectment the Caſe was, 


The Huſband being ſeisd in Fee of an Houſe 


call'd Tbe Bell Tavern, ſettled the ſame to the 


for Life, Remainder to his Son in Tail, R 8 
der to his Wife in Fee; the Huſband died, and the 


ving, other Leaſehold Eſtates, deviſed All her Right, 
Title, and Intereft In whatever ſhe: held by Leaſe, 
And alſo the Bell Tavern, to Fobn Billing ley, (but 
did not ſay for what Eſtate) he being the Son 
and Heir of the Huſband, and alſo the Remain- 
der Man in Tail of the Bell Tavern, but was not 
the Heir of the Wife. The Queſtion was, What 


Eftate- be had by this Will? And three Judges 


againſt Holt, Chief Fuftice, held, that he had an 
Eſtate in Fee, becauſe tis but one entire Sentence, 


coupled by the Words And alſo, and govern'd by 
one Verb; beſides the Prepofition In may proper- 
ly be carry d to the Bell Tavern; and this would 


be very plain by a little Tranſpoſition of the 
Words, viz. I give my Term of Years, and cha 


Wife being thus entitled to the Bell Tavern, and ha- 


2 Fee«Simple, 
the Eſtate, Right and Title I have therein, and 
i the Bell Tavern; and this is ah honeſt Con- 
ſtruction, becauſe it brings back the Reverſion in 
Fee to the right Heir of the Huſband who created 
it; bit Holt, Chief Fn/tice, held, That the In- 
tentiby of the 'Teſtatrix muſt be collected out of 
the Words of the Will, and not out of any Cir- 
cumſtances of the Eſtate; and as to the Honeſty 
of the Conſtruction, the Wie might bring a great 
Portion, and therefore tis as honeſt to conſtrue 
the Will in Favour of her Heir, as in Favour of 
the right Heir of her Huſhand : That the Subject 
Matter of all her Right, Title, and Intereſt; ter- 
| minates by the * one In in het 'Leaſthold 
| Cole verſnn "Eſtate : That the Words of a Will are never to 
bels. 234 be tramposd where they are ſenſible "in them. 
Dyer 1g. ſelves, becauſe to tranſpoſe Words which are in- 
Mob. 2. telligible without it, is to alter the Senſe of the to 
Moot 52, 'Will 'tis true, this is done where they are Nom 
7+ ſenſe, that they may have ſome Meaning, there- | 
_ fore Billingſley hath but an Eſtate for Life in the WI 
rene 1 90h 2) 194 
im a ſpecial Verdict in Ejectment the Caſ® | ſhe 
was, The Dike of Bolton deviſed to his Son-in- the 
Law John Earl of Bridgwater, his Executors, and [© Wo 
Aſſigns, all his Mines, together with all his Plate, I of 
Jewels, and all other bis Eflate Real and Perſonal, 8 
not otherwiſe diſposd by his Will, to be given R. 
by the ſaid Earl to his Children as he ſhould think Bod 
convenient; and in another Clauſe reciting,where- her 
ts I babe contracted for the Sale of my Fee-Farm Fee 
— 000 on * that if oy —— _ not- a 
| tisfy'd out of my other Eſtate, then my | 4% 
nn Executors (of whom the Earl of Bridgwater way Wh 
ter werf one) ſhall ſell ſome Furt or all of them for Payment, 
Duke of e. OE my Rents are not deviſed by this 
; — ; my Will, adjudg'd, hat by thoſe Words all my 
roathe23*: Eftate Real and Perſonal, the Fee-Farm Rents & 
| » is þ L pa 


92 by Deviſe.. | 
becauſe. the Word Hats is Genus Ceneraliff. 


mim, and includes the whole both Real and Per- 
ſonm] « and all my Eſtate, is the whole Eſtate of 


323 


vi ed Lands to his Jon, upon Condition that he allow T. Jones 

+ Brother Meat, Drink, Apparel, aud convenient 157. 
Lodging It was objected, that the Son had only 
an Eſtate for Life, becauſe the Word alla itnplies, 
that the Allowance muſt ariſe out of the Profits; 
but it was adhudg'd a Fee-Simple immediately in 
the Son, becauſe the Brother Was to have a pre- 
ſent Maintenance, which might be a Charge to 
the Deviſee before he could receive any Thing 
out of the Profits, | | 4 

(J) But there are many 77 where the Deviſe was | 
to diſpoſe, or to give, or to fell at bis Will or Pleaſure, 

KC. which make a Fee Simple. a x 

As where the Teſtator deviſed this Lands to his Mo" 57+ 
Wife, to diſpoſe and employ them upon herſelf and 
her Sons at her Vill and Pleaſurs; adjudg'd, That 
ſhe had a Fee. Simple, for the Law {hall conſtrue 
theſe Words ſo, as to ſupply the Defe& of other 
Words, and make them agreeable to the Intent 
of the Teſtator. | ; 

So a Deyiſe to Edyth for Life, Remainder to — a 
R. B. in Tail, and if he die without Iſſue of his Hardy, » 
Body, living Edyth, then the Land to remain to Leon 156, 
her to diſpaſe at ber Pleaſure, adjnidg'd, ſhe had a 
Fee-Simple. | 5 04. 

And yet where the Deviſe was to his Wife to —_ | 
diſpoſe at her Will and Pleafure, and to give it to Upley, 
which of her Sons ſhe pleaſeth, (Fon reports it, Latch. 9; 
ſhe thinks beſt) the Court was divided upon the 39, 134- 
latter Clauſe, Whether it was an Eſtate for Life “, Jon 
in the Wife, with a Power to her to diſpoſe the 
Reverſion? or, Whether ſhe had a Fee-Simple 
with a reſtrictive 1 to alien it to no Body 
It. 


100 There is a Caſe in Jones, where the Teffator de. Wishes, 


the Teſtator, and a Deſcription of the Fee. © 1 4 


YET — 

bit to one of het Children ?. And Juſtice Dade 
WI of Opinion that ſhe had a Fee. Fimple &. 
ut where there was « Deviſe to the Wife for 


Lleſe ver- 


| As ode Life, with a Power to her to diſpoſe, &c, to ſuch 


1Mod. 16% Of her Children us ſhe ſhull think fit; and ſhe 
aT. by a Writing in which this Clauſe was recited, 
did diſpoſe the ſame after her Decenſe to her Son 
Philip and his Heirs, it was cdu . That by 
the Word diſpoſe 1s meant a bequeathing in Fee, 
or at leaſt Power to diſpoſe the Fee. Simple; 
and that though the Wife had only an Eſtate for 
Lie, yet ſhe had a Power to diſpoſe the Fee, 
tis true, this was. againſt the Opinion of the 
Chief Juſtice Vaughan, which was, That the Wife 
having an expreſs Eſtate deviſed to her for ber 
Life only, he could not give a greater Eſtate. 
Which ſhe had not, and tis probable he might 
._  graund his Opinion upon that Caſe in Leon. where 
the Deviſe was to his Wiſe for Life, and ſhe to 
Ai N ber Deceaſe to whom ſhe will; adjudge d, 
hat if there had not been an expreſy Deviſe to 
ber Liſe it had been « Fee; but now ſhe had it 
only for Life, with a Power to diſpoſe the Ne- 
verſion, and then the Grantee will be in by the 

een 91. Will of the Teſtator, of dn | 
eon e Rut ſuſtice Levintz, who reports the ſame Caſe, 
tells us, the Court was divided, and that Vaughan 
| held ſhe.had a Fee-Simple z but he did not report 
it on his own Knowledge, but upon the Relation 

of Sergeant Villmote. . MK: vi 

Nortb A Deviſe of all his Real and Perſonal Eſtate 
ver to H. N. to diſpoſe for. the Payment of her Debts; 
* it was decreed, That this was an Eſtate in Fee 
Rep. 263. to H. M and that it was no imply'd Truſt in 
| him, for the Heir to have the Surplus after Debts 


7 id, - | ; 
whiton FS viſe to his Wife for Life, then to his Son, 


verſus 


Cleyton, and if he fail, then all his Part to the Diſcretion 


Leon 136 of 


. YT 
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of his Father z adjudg'd, that the Father bad 4 
Fee-Simplez and ſo it had been if he had de- 
viſed that the Lands ſhould. be ot bi Diſetio, 
or I will my Land to him to give and fell at bi 


aſure, | x 
where the Teſtator deviſed ſeveral Parts of rt: 
his Lands to his three Sons, Jabn, Stephen, and, 7" 
Roger, 11 and if they hye to the Age o en 68 
21, and have ſſue of their Bodies, then to them zLeons1g, 
and their Heirs in Manner as aforeſaid, to give. 
and ſell at their Pleaſurez but if one af them die 
without Iſſue of his Body, then the other Bro- | 
thers to have it in Manner as aforeſaid; and if, 
all die without Iſſue, then to be fold. Adjudg d, 
that this was a Fee-Simple in them when they 
came of Age and had Iſſue, for though the, 
Words if they have Iſſue of their Bodies, create an 
Eſtate-'1 ail by Implication yz yet that could 
be the Intention of the Teſtator in this Will, 
cauſe the Sons had Power to give and ſell it at 
Pleaſure, which Tenant in Tail cannot do. And 
if it ſhould be admitted that the laſt Clauſe, vis. 
1 all die without Iſue, ſhould make an Eſtate- 
ail, yet the Limitation of an abſolute Fee in 
the former Part of the Will hall not be con- 
trouled by an Implication of an Eſtate Tail in 
the latter Clauſe, _ | 
The Teſtator being ſeis'd- in Fee, deviſed his 
Lancs to his Son George and his Heirs, and if he 
ould die before 21, and without Heirs of his Body, 
Remainder over. The better Opinion was, that 
George had an Eſtate in Fee, for ſuch an Eſtate is fle 
expreſly deviſed to him in the firſt Clauſe of the Deering, 
Will, and then the ſubſequent Words, viz. if he H-rdres 
die before 21, and without Heirs of bis Body, are 149. 
not Words of Limitation of the Eſtate, but quali- 


5 
7 


ſy it with a collateral Determination upon thoſe 


14 Co t. 


FeesSimple, by Neviſe. 
Contingencies, vis. that his Eſtate in Fee ſhall 


not determine, unleſs he die before Age, and 
without Iſſue. | 


328 


3 4% o 


| Noxton (s,) By a Deviſe of the whole! Remainder an Eſtate 
ni ry , in H. ab 1 r Inſtance, the Leiner th 


Tat. 562, Viſed his Lands to his Siſter for Life, and after 

ger Deceaſe the whole Remainder of all thoſo Lands 

to his Brother, which he had given to his Siſter 

for her Life in Caſe he ſhould ſurvive her, and if 

not, then his whole Remainder to his other Siſters 

and their Heirs z adjudg'd, That by the Words 

whole Remainder n Fee puſſed , for it cannot ex- 

tend to the Quantity of the Land, but to the 

9 7 of Eftate in the Land which was not 

/ eifpodd to his Siſter, for the whole Land was 

given to her for Life, ſo there could be no Re- 

mainder of that, therefore it muſt of Neceſſity 
extend to the Efate in the Land, 

_ Laſtly, A Deviſe of Legacies to be paid out 

of Lands; in ſuch Caſe, it the Profits will not 

umount to pay the ſame at the Time limited for 

| . the Payment, it is a Deviſe of the Lands in Fee; 

.. as for Inſtance, the Teſtator being ſeiz d of Lands 

T. Jones in Pimbow of the yearly Value of 341. per An. 

113. num, then in Leaſe for Lite, and only 40s. Rent 

aLev.249. reſery'd, he deviſed ſeveral Legacies amounting 

to 971. to be paid out of his Lands in Pimbow, ſome 

within a Year after his Death, and deviſed the 

ſaid Lands to Richard without limiting for what 

Eftate, and dyd. The Queſtion was, What 

Eſtate Richard had in Pimbow? It was objected, 

he had only an Eſtate for Life, becauſe the 

Charge of Payment of the Legacies was not on 

his Perſon, but on the Land:; but adjudg'd he had 

Fee · Simple; for he may ſuſtain a Loſs by the 

Payment of the Legacies, becauſe the Profits of 

the Lands would not amount to the Sum of 97 1. 

in the Time wherein the Legacies were ""_— 


Feme«Covert, Exe e. 3 29 
to be. paid, and this is not WGondition, for © 

hen the Heir might enter upon the Non-Perfor- 
m | | 


ance, 
In Ejectment the Caſe was, The Teſtator being 


ſeis'd in Fee, deviſed ſeveral perſonal Legacies, 
and amongſt the reſt four Coats to four 
of the Pariſh of C, for ever, and all his La 
6 (which were of the Value of 10001. and — | 
he deviſed to his Wife Margaret and her Aſigns, 
and made her ſole Executrix, and dy'd, ſhe mar- 
d again, and then Huſband and Wile levy'd a 
ine, and declar'd the Uſes to themſelves, and 
to the Survivor for Life, Remainder to the Huſ- | 
band and his Heirs with Warranty; adjudg'd, 8mich 
That Margaret had u Fee-Simple by this Deviſe, >». 
becauſe ſhe took the Lands with a perpetual Aab Th 
Charge to find four Coats for four poor Boys for © © 


0 


hae Feme-Covert, Executrix, &c. 


See Boni Propriis, ante 125, 129. 


N ſome of the old Books tis held, that a 23 Ed. 2. 
Feme-Covert may be made Executrix with- Fitz Exe * 
out the Aſſent of her Huſhand , and in ſuch Caſe , 119. 
ſhe may adminiſter alone, and that the Huſband 
3 not releaſe any Duty which was due to her Keilw.122 
eltator. g = 
And 6 where a Woman was made Executrix, 18 Hl. 6. 4 
and afterwards marry'd, and then an Action 
Debt was brought againſt Huſband and Wife, 
who pleaded that the Wife had fully adminiſter'd. 
The Plaintiff reply'd, That the Wife had Aſſets, 
without mentioning the Huſband z and this Re- 
plication was held good, becauſe as the Law then 
ſtood, ſhe might adminiſter alone, and make Di- 
{tribution without him. * 1 
1 | ut 
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ts ach Lf wm Covert n 
But theſe are not Law ut this Time; lor 
the Huſhand and Wife are but one Perſon. in 
Law, and therefore ſhe cannot. take upon her to 
be Executriz without his Aſſent ; for it ſhe could, 
hen he himſelf would be Executor againſt his 

ill, and this ſeems clear by the later Authori- 

1986, 25, ties, for if ſhe is made e ſhe cannot 
bring an Action alone, but her Huſband muſt 
join with her, and he, cannot be compell'd if 

ſhould eto join in ſuch Action, neither 

8H 5. 6. d be compell'd to plead without her Huſ⸗ 
now l | | 
33H43t. Beſides, n Releaſe of her Huſband is a good Bar 
% to any Action brought by her alone as Executrixy 


1 | 2 ſhe wy pn 1 ag his * 
9d. 4. 41. leaſe 18 not on uring the Coverture, but 
| F — 5 aſs a Pan f fend 


for ever, beca uſpend- 
ccd, is quite gone. VE Tee 
16H.7.7,6 But though ſhe cannot ſue or be ſued,without 
And. 119. him, yet ſhe muy deliver any of her Teftator's 
765 4-13- Goods to another to keep; ſhe may pay Lega- 
un Exe- cies, and receive Dehts, and may give Acquit- 
nor J. tances without her Huſband , and if ſuch Ac, 
„i quittances, ſhould make a, *. Devaſtavit, it ſhall 
c++ bind both him and her, becauſe ſhe could not 
' - adminiſter witheat his Aſlept; and it ſhall be 
"accounted his Folly to ſuffer ſuch a Perſon, to 
adminiſter, 77 00 n 
But if a Woman is made Executrix, and ſhe 
Abr. 919, afterwards marries, and her Huſband oj the 
| Goods, and then ſhe dies, there is no Remed 
- againſt the Huſband at Common Law; but he 1 
puniſhable in the Spiritual Court, and liable 10 
make Reſtitution, 


tion once 


. 6. 31. If a Feme-Sole is made Fxecutrix. and ſhe 


Fits Exe. afterwards marries, and refuſes to prove the Will, 
cm” 23, her Huſband may do it, and adminiſter er 
| | Kight, 


7 
1 
8 
t 
t 
f 
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5 
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©» waking a Wih 
Right, which will conclude her Af 


but not atterwards, 1 

If ſhe is made Executrix by ber Huſband, and yu. 4 14, 
then marrieth a ſecond Time, ſhe may "x #4 
Legacy notwithſtanding her Coverture, 4 | 
Payment is good without the Huſhand, 1 

A Feme-Sole and another were made Execu- We 
trixes, ſhe marry'd, and before the Property of 
the Goods were alter'd, (he dy'd, the ſurviving 
Fxecutrix may have an Aion of Detinus 

47 the Huſband for any of the Teſtator's 

b. | 70 | 

The: Nebtor made his Wiſe and two others 171.483 
Executrixes, and dy'd, the Creditor marry'd the 15 
Widow. before ſhe adminiſtred, and brought an 
Action againſt the other two Executrixes,and held 
good which he conld not have done if his Wife 

ad adminiſired;, for then the Action muſt be 
N againſt all three Executrixes, and that 
could not be, for he cannot ſue his Wife, 

She may make an Executor of the Goods Which „Roll. Abe. 
ſhe hath as Executrix, or of any Thing which g12, 915. 
ſhe had in Action; and of ſuch Things the may 49-5 31- 


make her Huſband Executor if he will accept vin “ 


it. | 

And of ſuch Things which ſhe hath. as Zxecy- . 
trix, ſhe may make a Vill without the Aſſent of 
her Huſband, and if ſhe die without making any 
Diſpoſition of it, the next of Kin to her Testa. 
tor ſhall have Adminiſtration de Bonis non, which | 
will entitle him to the Goods, and not her Huſ - 
band; for he can have no Right, becauſe his - 
Wife had none but in auter droit. | 

But generally ſpeaking ſhe cannot make a Vill H. . n. 
without the Aſſent of her Hirſhand 45 but if ſhe 23. Plow. 
publiſh it after his Death tis good; and. as ſhe Cm. 3 
cannot make a Will, ſo ſhe cannot make an | 
Execntor without his Conſent z but if a Bond b 

made 


332 u, ; 
made to her ola, and then ſhe marries, ſh 
may make an Executor with his Aſſent, and 
» An. 91) ſhe may in Caſe her Goods are wrongfully taken 
- 40 awa Fom her dum ſola, and ſhe afterwards mar. 
10 „ for otherwiſe theſe Chaſes in Aion will be 
loft, for the Huſband cannot have them; there. 
SEd.2. fore the Law allows her to inake an Executor with 
2 his Conſent, and in ſuch Caſe the Executor may 
Have an Action to recover them. 1 
And. 198 1 A Feme- Sole made u Will, and afterwards mar- 
7 and during the Coverture ſhe revoked the 
ill, this was held to be a good Revocation, and 
made the Will void. | 
Im many Caſes tis adjudg'd, That a Feme- 
Covert hath no Power to make a Will, I ſhall 
mention the moſt material, viz. R. B. deviſed uw 
Fitz De- Lands to his two Daughters, and to the Heirg of 
vi. their two Bodiezz and for Default of ſuch Iſſue 
tze Reverſion to his own right Heirs,” One of 
tze Daughters dy'd without Iſſue; the Survivor 
' - marry d, und deviſed the whole Fee to her Huſband 
un yd without Iſſue. The  Huſpand marry'd 
another Woman, to whom he deviſed the ſaid 
Lands for Life, Remainder over. The Siſter of 
R. B. ns Heir at Law enter'd, and adjudg'd law- 
ful, becauſe the Feme who deviſed it to her 
Huſhand, being Covert, ſhe had no. Power to 
do it in Prejudice of the Heir in Reverſion, and 
the Entry of the Huſhand was only an Abate- 
ment. | OE Tg 
In Propriety of Speech, what a Woman doth 
— whilſt Fo is Covert, cunnot be call'd a Vill, be- 
Cro. Ellz, cauſe ſhe is ſo entirely ſub 1 viri, that ſhe 
cannot make what is properly a || Vill; and there- 


27% 

* Marriot fore by the later Authorities tis call'd an * Ap- 
Kinſman, point ment; and the uſual Way is, for the intend- 
Cro. Car. ed Huſband to give Bond before Marriage, ne 
219, 4 s | x a - 


TF vW 


_ "Exacurix. _ 
Condition to permit his Wiſe o make a iN, 
and to diſpoſe of what ſhall be"kgreed on, vis, 
Money or Legacies to ſuch a Value, and to pay 
what ſhe appoints not exceeding that Value; 
mn "= G = __ the Marris — _ 

1 Will, . g aciey accordingly, t 

in ſtritaeſs of Law . — be permitted 

to make à Will without her Huſband's Aſſent, 

yet this is un Appointment purporting « Will, 2 Cir. 
whey the Huſband by his Bond is to per. 37% % N 
orm. ve 1 | 

And ſo it was held in another Caſe, where an Tylley 
Action of Debt was — 5 on ſuch a Bond, ow 
condition'd, Whereas the Defendant was about 6. Ci, 
„to marry a Widow, and if he ſhould ſurvive her, 476, 
chat then if within three Months after her De- 
7 ceaſe, he ſhould pay to the Obligee 300 l to 
and for ſuch Uſes as the Wife by any — 
e under her Hand ſhould appoint, then the | 
f I ſhould be void, The Defendant pleaded ſhe 
r 
[ 
l 
d 
f 


made yy The Plaintiff reply'd, ſhe 
made a Will, and did appoint the Payment of 
ſo much Money, and that the Defendant had 
not paid It 4 and upon Demurrer this Replicati- 
on was adjudg'd to he good; for though a Feme- 
Covert cannot make a Vill, without the Aſ- 
r ſent of her Huſband after tis made, yet this 
0 Declaration in Form of a Will, is a good Ap- 
dB pointment. 4 
jo 80 where the Condition of the Bond was, that hermes 


the Obligor being about to masry = Widow, if f 


Valne, to be paid within a Year after her De- 2 Roll. 
ceaſe, then, &c. the Defendant pleaded, That Abr. 247- 
Ie did permit her to make a Will, And upon 
I bemurrer adjudg'd no Plea, becauſe he ought- to 
I bave pleaded, that he had paid the Money 2 
| « Yi © 1817 


be ſhould permit her to make a Will to ſuch a ca, 75. 
2 


R Fewe-Covett, 
ingly, for for otherwiſe it doth not anſwer the whole 


 Horſty f a Feme Executrix ſurvive ber Huſband, th 
verſus ſhall be charged for the Damages recover d ing 
 2Lev.16:, Devaſiavit during the Coverture, but not for the 
Coſts de Bonis Proprijs, becauſe ſhe could have no 
Gods during the Coverture. | 
— given ſome Inſtances where a Ee 
| | Covert may be an Executrix, and what Acts the 
2 1 do a: fich, and whether ſhe may make z 
Fil or not, I ſhall now proceed to ſhew: 


V ben ber Enſband horas 
2 Nc, bad 75 


(2 ) Whore be fl be . with 1 40 

65 eee er eee eee 
trix, and where not. 

(3) Where bis Executor ſhall have 10 Ben q 

5 "a Eftate of bis Wife Executrix. 

( 4.) What the Law is, where the Executrix marria 
the Debtor of ber Teſtatoy. 

5 (UNE ber Alt ore good without the Hi 


- (63 What the Law is; whers'the Hoſband pic 
h the Rover ſan of a Tom which bis V. denn an 
| 21 as Exerutrix. Sie Ex 


3 3 * I ) 4 Ene Firs was cg A and the wh 
55 . . Teſtator gave her the Reſidue of his Goods after the 

Dr 336 were paid, to diſpoſe for the Wealth d pre 

And: rs 157 his Soul, and to pay. his Debts, ſhe 1 — a\ 
95m ſelf, and paid the Debts and Legacies 
\ ry'd one Hunks a ſecond Huſband, —— pollaſſe 

- Himſelf of the Reſidue of the Goods, and made 

the Defendant his Executor and dyd; adjudg d. 

that the Widow, and nat the ſaid Executor, ſhall 
have the Goods, My Lord Dyer, who m_ 
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| 1 | pv 


the Caſe, gives u Reaſon for the Judgment, But 
the other Reporters tell us, it was becauſe. the 
Widow took the Goods as Exgcytrix, and not aas 
Deviſee z, for 1f-ſhe bad taken them as Deviſee, 
tiled to them, and by Conſequence. his Exc 


A. 


wi Widow ä to has former Haſ Beamone 


band may dz the Huſhand and Wife brought an Lg 
Action of Debt on a Bond due to the — 2 W. Jones 
and had Judgment; then the Wife died, and the 248. 
Huſband brought a Sci Fac to have Execution Se. 1 Car. 
and upon Demurrer adjudg d, that it did not lie, 200; 25% 
becauſe the Recovery was in auter droit, viz. in 
Right of the Inteſtate, and the Adminiſtratrix 
— before Execution, the Duty will remain to 
him who takes out a new Adminiſtration to the 
Inteſtate; for whoever brings a di Fac maſt have Cro. Cas 
a Property as well as a Privity to the Debt recover; 45% 5: p. 
ed: Now, though the Huſband in this Caſe 38 car. ON 
to the Judgment, becauſe he is à Party to, it cap. f. 
yet he hath no Property in the Debt rogover d, be- 
cauſe he is not Adminiſtrator. der“ a 
But if the Debt had been due to the * Fome dum cat i 
ſola, and then ſhe. marrieth, and the +, Huſband 1275 
and Wife recover, and then the W iſe dies before 1 
Execution, i in fuch Caſe the Huſband ſhall have a » tum _ 
& Fac", becauſe by the Recovery of the Debt, fel. — 
which was Originally due to her in her oum Right, 7 dice, tho 
the Huſband is entitled to it, and tis become a Husen 


proper Debt due to him, and therefore he ſhalk = 28 


ave a Sci Fac alter her Deceaſe but if ſhe die 3*© f 15 — the 
before the || Debt is recover d, then the Huſband Seu 
cannot ſue for it, and the Ordinary hath nothi 
to do with it; but ſhe might have made her Hul- 120 


band Executor, and by this Means he e fe- oy 2 


cover the Debt. ; | Survivor 


. | | (2) The ſui Good- 
year's Caſe, 5 Willi, ; Jones verſus Roe, W. Jones 175. 


* 


8 


— — 
Feme-Covert, eo 

(2) The Caſes where he ſhall be"charged with the 

Act of bis Wife who was Executrix, are as follow : ' 

Vilcocks ' ff, Feme Sole Executrix made a fraudulent Gift 

Goods, and continu'd ſtill in Poſſeſſion; afrer. 


Watſon, þ ; 3 2 ö N 1 
wards ſhe marry d and dy d; one of the Creditors 
— 8 of her Teſtator brought an Action of Debt on a 


Moor 396. Bond againſt the H 
dend plene adminiftravit, and all this being found 
+..1 $yecially, it was adjudg'd for the Plantiff'; for 
|» the Gift being fraudulent, the Pr of the 
_ - -- Goods ſtill remain'd in the Wife as Executrix, 
alan the Huſband having paid Legacies after her 
Death, made himſelf Executor de ſon Tort, and 

ſo the Action was well brought againſt him. 
So where the Wife was Adminiſtratrix, and 

dy d, and Debt was brought againſt her Huſband 

as Executor, who pleaded ne unques Executor, and 
the Jury found that Adminiſtration was commit- 
'_---  tedto his Wife, and that ſhe was dead, and that 
the Huſband kept bonam partem Bonorum in his 
Hands, and fold them: 

zs very uncertain, yet if he detain any Part, he 
Is Executor de ſon Tort, and ſo chargeable.  * © ©- 
Lumley. Feme Executrix had Aſſets of the Teſtator, 


ow though bona pars 


Which ſhe waſed, and then marry'd again; now, 


ge, + though none of thoſe Aſſets came to the Hands 
bo . of her Huſband, yet my Lord Coke was of Opi- 
nion, that he ſhall be charged de Boni: Propriis 
for the Devaſfavit of the Wife before Coverture. 
kings 80 where Debt was brought againſt Huſband 
verſns and Wife as Adminiſtratrix to her firſt Huſband, 


ws and Judgment againſt them ; and a Fi Fac 


603. x the Sheriff return'd nulla Bona of the Inteſtate. 


Roll. Abr. Afterwards a Tefatum Pi Fac' was brought againſt 
935. 


them according to Pettifer's Caſe, and the Sheriff, 

upon an Inquiſition found, made the ſame Return, 
that they had nulla Bona, but that the Wife had 
Goods of her former Huſband to the Value of 1 2 


nd as Executor, who plead: 


* ve 
"4 - 
#. 


= . * Ne 388 
3 Executttx.” a 337 


| and that ſhe 1 aſted them during her Widowhood, 
and that the Huſband had not waſted, & denaſſa- 
„ verunt, according to the Writ, the Jury pray the 
« | Diſcretion, of the Court, and adjudg d, that b 
a this Return of what the Inquiſition found, it was ID 
i a Devaſtavit in them both. i ai 

d But in ſome Caſs the Huſband is not chargeable, Smith vers 
es where a Man deviſed a Legacy and made = 
e his Wife Executrix, the marry d a ſecond Huſhand, 2 C255. 
: and he poſſeſſed himſelf of the Goods of ber firſt | 
n Huſband, and then ſhe dy'd inteſtate; adjudg d, 
chat this ſecond Huſband is not chargeable with 


— 2 


the Payment of the Legacy by Way of Action; 
for he is neither Executor or Adminiſtrator, nor 
E to the Will of the firſt Huſband; and he 
aving a Title to the Goods by the Inter marriage 
with the Executrix, is not chargeable either in 
the Spiritual · Court, or at Common- Law, unleſs 
he had converted them to his own Uſe after the 
Death of his Wife; and in ſuch Caſe he might 
be compell'd to take out Adminiſtration, to the 
Intent that he may be ſud in the Spiritual Court 
for the Legacy. _ $I ny 
(2.) And as in the Caſes before-mention'd., the 
Þ Huſband ſhall have no Benefit, ſo in many Caſes bis 
Executor ſhall have none. | "A, . 
As where a Rent was granted to Huſband and 1 
Wife for their Lives, the Rent was arrear, the Temple, 
4 [Huſband dy d. and more Rent became due after Cro. Elis. 
d. Ilis Death; then the Wife dy d inteſtate, and her 
Adminiſtrator brought an Action of Debt for the 
whole ;. and adjudg d that it lay, becauſe the Ar- 
& tears ſurviv'd to her, and was as well due as the 
f. Kent incurr'd after her Huſband's Deatng. 50 
So where Huſband and Wife had a Decree for Manney 


. n Oo & © om 7 K 


0 foney in Right of the Wife, and the Huſhand »er/ 

„ yd, the 2 and not the Executor of the Huſ- 2 

14 ud ſhall have the _—_ of this Decree. But 27 N 
ut 


| 


a - Feme-Coverty..., > 
Withers ZJat where the Wife had a Portion charg d on 


2 


verſw Lands, and the Huſband made her a Jointure and 
ren ub, dy d before the Portion was receiv'd; this is not 
263 © in the Nature of a Choſe in Adtion, but of a Rent, 
becauſe it was charg d on Lands; and tis given to 
the Huſhand by the Inter marriage, and by Con- 
fequence goeth to his Executor, and not to the 

Wife, ſed quere. 15 
(A.) Where the Executrix marries the Debtor of her 
Feftator, the Debt is only ſuſpended for a Time. 


| Croſfman, . A Feme Sole Executrix marry'd the Debtor 


verſus her Teſtator, then her Huſband dy'd, and an 
, Read,cr0 Action of Debt being brought againſt her, ſhe 
5 Moor 236. eaded Riens inter maines. And the Queſtion was, 
1Keon320: Whether this Inter. marriage was a Devaſtavit, 


which it muſt be, if it was a Releaſe, or the Debt 
was extin& ? But adjudg d that it was not extin@, 
5 3 ſne was re — I. I droit, — 
Sk |! 'twas only Ju ed, and that upon the 
* * Death of her Huſband "he Action Herve 
which ſhe might maintain againſt his Executor. 
So in Six Fobn Needbam's Cafe. f. A Widow 
Executrix to her Huſband, the Obligee marry'd 
the Obligor; it was adjudg'd a Suſpenſion and not 
an Extinguiſhment of the Debt, becanſe ſhe had it 
| 5 of Law, and in anter droit; but if the 
|  Obligee had made the Obligor Executor, the Debt 
is extinct, becauſe tis his own Act. Nee 
(.) Generally ſpeaking, ber Ads are not good 
without ber Huſband; I ſhall inſtance in one which 


18 
renner 7 Sir Lewis Dives acknowledg'd a Statute to 
verſus” the Lady Fenner's Huſband, who dy'd and left 
Dive, his Wife Executrix ; ſhe prov'd the Will and mar 
'** ry d again; and ſhe alone, without her Huſband, 
acknowledg'd SatisfaQtion, though the Money was 


not paid; and adjudg d 5 
paid; and adjudg d good. d Hader 
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* (6.) A Feme Executrix was poſſeſs d of a Leaſe for Moor 54. 
Tears, ber Huſband purchaſed the Reverfion, the Term 
is extinct as to her if ſhe ſurvive: But in reſpect 
df Strangers or Creditors, it ſhall have a Conti- 
nuance, and be Aſſets in her Hands. 
Feme· Covert put out Money in the Name of $ John 
another, but for 5 
in whoſe Name it is put out is but a Truſtee, yet . X 
in Law 'tis his Money, and the Wife hath no * 
Remedy but in a Court of Equity; therefore the _ 
Huſband ſhall not have it as Huſband, but he 
may have it as Adminiftrator to his Wife. 


 Gavelkind-Lands deviſable by Cuſtom. 


"A NNO r5 Car. 1. It was a Queſtion whether Lannder 
Lands in Gavel kind holden in Socage, could _ | 

be deviſed by Will; that is, whether there was Cn Cin 

any Cuſtom in Kent to ſupport ſuch Deviſe before 36. 

the Statute 32 H. 8. and it was inſiſted that there 

was ſuch a Cuſtom, for Fitz- Herbert in' his Natura 

Brevium tells us, that the Writ ex gravi querela F. N. B. 198 

lies where a Man is ſeiſed of Lands or Tenements Litera L. 

in any City or Borough, or in Gavelkind, which 

Time out of Mind have been deviſable by Will, and 

the Teſtator doth deviſe the ſame either in Fee 

or in Tail, the Deviſee ſhall have the Writ; to 

compel the Execution of ſuch Deviſe. And Mr. 

Lambert in his Prrambulation of Kent tells us, Lands 

in Gavelkind may be given or ſold, viz. given, and 

that is by Vill; and ſold, that is, by Deed ; and 

many Wills were produced out of the Regiſters 

Offices of Canterbury and Rochefter, where ſuch 

Lands were deviſed in the ſeveral Reigns of H. 6. 

Edw. 4. and H. 7. and ſome Verdicts by which 

ſuch Cuſtom was found of late Years ; and for 

an ancient Preſident, there was one producd out 

of Lambert, which was a Will of Gavelkind Lands 

—_ : AEM before 


er own Uſe, though the Perſon 8t. John? 


 \Gavalkind- Lands, . 538 


gd . 340 Guardianſhip, 

| .. - © before the Conqueſt. And upon a full Evidence 

Ao 13 Car. 1. the 8 had a Verdict, that 

| there was ſuch a Cuſtom, and ſo it was held i in 
this Caſe. 


Ouardianſbip, Deviſe ED'S, 


22 Cf. D the Statute 12 Car, 2. tis enacted, That 
25. 24 ; where any Perſon bath a Child under Age of 21, 
Ine under and not marry d at the Time of bis Death, 115 a. 
* tber ef ſuch Child, whether born, or in Ventre ſa 
4 {ow probate mere, may by Deed executed in bis Liſe time, Tal 

* bis laſt Will, e. diſpoſe the Cuſtody of ſuch Chi 
till» be. ſhall. arrive at 21, or for any leſſer Term, and 
ſuch Diſpoſition ſhall be good againſt any one claiming 
as Guardian in Socage; and the Perſon to whom the 
Cuſtody is ſo deviſed, may have an Action of Treſpaſs 
again any one who ſhall take him away, and recover 
Damages for the Benefit of the Child. And be may 
receive the Rents and 5 all his Lands and Tene- 
ments, but for the Uſe o "ſuch Child, and alſo the 
ſonal Eſtate; during the Time that be is appointed 
Guardiay, for the like Benefit, 

The Meaning of which is, That whereas all 

emres were now made Free Socage, and the next 
of Kin to whom the Land cannot deſcend, is 
Guardian until the Heir is 14 Years of Age; yet 
now the'Father may nominate the Guardian to 1 
his Heir, and for any Time, until the Heir is 21, FA 
and ſuch Guardian ſhall have like Remedy for b 
the Ward, as the Guardian in Socage had at Com- ny 
mon Law. 

Before this Act, Tenant in Soeage of full Age 
might have diſpos'd his Lands in Truſt, for the 
Benefit of his Heir, but he could not diſpoſe the 
Enfody of the Heir himſelf, for the Law gave 
that to the next as Any to whom the Lang: aud 
not deſcend. n 

Pd : ut 


— 
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or 


"6 Devuiſ⸗ thereof. | 348 
But Tenant ãn Socage under Age could not mak 
any Diſpoſition of the Lands for the Benefit f 
the Heir, which he may now do by the Act; for 
having Power to nominate who ſhall have the 
Cuſtody, and for what Time, the Lands follow- 
the Guardianſhip, not as an Intereſt deviſed by 
the Teſtator, but as an Incident given by the 
Law to attend the Cuſtody. 15 25 
And therefore ſuch a ſpecial Guardian cannot B- dell 
transfer or aſſign the Cuſtody ot the Ward, either en 
by Deed or Will, for the Truſt is perſonal, andy. | 
not aſſignable, neither ſhall it ND Executors 180. 
or Adminiſtrators, but it ſhall determine by the 
Death of the Guardian. 55 
Before this Statute, Fi Tenant by Knight-Service keilw. 188 
had devisd the Guardianſhip of his Heir, it haſt | 
e Lor for he ſhall have t 
Guardianſhip by Reaſon of the Tenure of the 
Land ; and luch a Will ſhall not bar a Guardian | 
in Socage, for he claims nothing hut for the Uſe F N.B 143 
of the Heir. | RN i OY 
And ſince the Statute it hath been adjudg'd, Clench 
That a Copy-holder is not within that Act to 2 
diſpoſe the Cuſtody of his Children; for that be- 31er 
longs to the Lord, according to the Cuſtom of the 2 Lat. 1781. 
Mannor, but not de Jure; for if there is no ſuch Hutt 16, 
Cuſtom, then the next of Kin to whom the Land 7. 
cannot deſcend, ſhall have the Cuſtody of the 
Infant, as well as of his Lands ; but if there 1s 
ſuch a Cuſtom, then this Statute ſhall not deſtro 
the Validity thereof; becauſe, if it ſhould, it 
might be prejudicial to the Lord of the Mznnox.. 


Heir. 


T* Word Heir may be conſider d in Een 

pacities, viz. As he qui ex Juſlis unptiis pro- 

creatus ef, and to vhor the Inheritance of Lg 
tak 3 dot 


| | Heir. 3 
doth deſcend, after the Death of his Anceſtor by 
Right of Blood, and ſuch an Heir is call'd Harer 
natus, for no Man can be truly call'd an Heir, but 
he who the Law makes ſo, yet there is another 
Heir by Appellation, and vulgär Acceptation, and 
he is call'd Hares facts; and in ſuch Caſe the 
Wor! Heir is not conſider'd as it relates to an An. 
c. ſlor, but to the Thin 

ds or Texements ,. and wherever there is Hare: 
fafus, the Wort! Heir can have no Relation but 

to the Tefator's Lands, for he cannot, in Propriety 
of Speech, be made Heir to any Thing elſe. 
And generally by that Word he hath the Fee- 
"3 TY of the Lands; as if the Teſtator appoint 
XN. to be Heir to bis Land, he ſhall have it in 
Fee, for he ſhall inherit ſuch an Eſtate in it as 
the Teſtator had; and tho' he 1 . him to be 
his Heir generally, and doth not ſay to his Land, 
Tayler yet by the Word Heir all the Lands are convey'd 
des and this is adjudg'd, both by the Civil Law, an 
abr 61 our Law, for he is Heres LK and falſe 
— | wh Writing will not vitiate ſuch Will; as if the 
15” Teſtator had made his Couſin R. B. ſole Ayere and 
Textcutor, yet the Deviſe is good. '  _ 
But there may be a Caſe wherein the Word 
Heir doth not import a Fee, as if the Teſtator de- 
viſe Lands to R B. and other Lands to V. N. and 
doth not ſay for what Eſtate ; and farther, that 
if either of them die, then one ſhould be the 
others Heir, without ſaying to what Land; in this 
Caſe the Survivor ſhall have only an Eſtate for 
Life, becauſe the Perſon to whom he 1s made 
Heir had no larger an Eſtate. . 
Pawſl:yy But as to making a Fee. Simple, the Word Heir 
verſm in the ſingular Number hath the ſame Effect with 
| . Heirs, as a Deviſe to B. for Life, and after his 
253 Decenſe, to the Heir of his Body, &c. there the 
Word Heir is nomen coledivum, and is the ons 
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to. be inherited, ' viz. to 
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fel. 
8 have a Fee · Simple 
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ex- 
tended y and tis not like Archer 9 Caſe, for thete B77. Ju. 
the Deviſe was to the Father for Life, Remgindet — 
to his 1.7 Heir Male, in the ſingular Number, as 
in this Caſe but then og wy viz. and to the 
Heir: Males of bis Body, &c. ſo there the Inheri- 
tance is limited to the Heirs Males of the Body 
of the Heir Male. 

This Word is not a good Deſcription of the Chaloner 
perſon in the Life-time of the Anceftor, as where v 
the Teſtator had Iſle two Sons then living, and 7042's. 
a Daughter, and deviſed his Lands to his — | 
Son in Tail, and for want of Iſſue by him, then 
to the Heir: of the Body of the eldeſt Son, and if 
he die without Iſſue, then to his Daughter in Fee: 
The youngeſt Son dy d without Iſſue; the eldeſt 
gon dy d leaving Iſſue ; adjudged, that the Daugh 
ter ſhould have the Land, becauſe the eldeſt 
could not take by the Name of Heir, in the Life- 
time of his Father. | | 
Yet where the Teſtator being ſeiſed of Lands James 
in Chobham in Fee, deviſed the ſame to one Hig- e 
den and his Heirs, for the Life of Robert Durdang, d ae 
in Truſt for him, and after his Death, to the * 69 -ig 
Heirs Males of Robert Durdant then living; Robert verſus 
had at that Time Iſſue George his only 8on; ad- 2 
judged, that this was a Remainder executed in B38. 
Veorge, by the Name of Heirs Males, tho it was T. jonas 
objected that nemo ef heres viventis , for the Words 1 Vent. 
now living, muſt refer to the Heirs Males of Ro- 334 _ 
bert Durdant, who were then living, which was 21 
George , ſo that there was a plain Deſcription of oi 
him, tho' it was improper to call him Heir. Tis | 
true, Robert Durdant was the proximum antecedens 
to the Words now living, but it would be abſurd 
to conſtrue thoſe Words to relate to him; becauſe 
the Teſtator had taken Notice before, that he 


was living; nnn. 


344 | | Heir. at * | 
ccc Cuae which Fours telle her wis reverſed in 
dme Exchequer Chamber; but 'tisa Miſtake, for 
Muri ſays it was affirm, to ek! 
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$i) Wo: 1 now proceed to p: 5 


1.) Where be hall hape an Action, tho' not named. 
2.) How be is chargeable upon a Bond or other 

2 0: Specialty of bis Anceſtor. r. 
(3.) What goes to bim, and not to the Executor. 


8 | ( 1. If his Anceſtor make a Leaſe, reddendum 3 


rell verſus certain Rent to himſelf, his Executors or Aſigns, 
| Frogare, during the Term, and the Heir brings an Action of 


2 14-13 Debt for the Rent; it was objected, that he could 


161. not maintain ſuch Action, becauſe he is not na- 
, 2Sand.367 med in the Reſervation z; and that it was ſo ad; 
| Richmond judg'd, Auno 33 Eliz. in the like Caſe, between 
verſes - Richmond and Butler, which is reported in many 
- hang Books; but my Lord Rolls in reporting it leaves 
Goo Ell, out (during the Term.) So it was likewiſe adjudg d, 
2179. - Anno 20 Fac. in the Caſe of f Sm] and Cole, where 
1 And. 261 the Reſervation was to the Leſſee and his Aſſigns, 
1 during the Life of the Leſſor; in both which 
+3urp ver. Gaſes it was adjndg d, that the Heir could not 
ſes Cole, have the Action; but notwithſtanding theſe Judg- 
—m— Sury ments, it was reſolved in this Caſe, that the Heir 
—_ - ſhall have the Action, becauſe the Rent being 
Lateb. 44. incident to the Reverſion, ſhall continue after 
274. = Death vr 1 __ 19 — = Heir N 2 
o it was adjudg d in the e ot Oy an 
as it appear d he} Search of the Roll. | 

Longbeen So where the Leſſee covenanted with the Leſ- 
vos ſor, his Executors and Adminiſtrators, to repair and 
a N to leave it ſo at the End of the Term; now tho 
the Heir is not nam'd in the Covenant, yet he, 
and not the Executor, ſhall have the Action, be- 
cCauſe tis a Covenant which goes with the Land. 
> eee er 5- 3 _ 
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But in ſome Ci the Executor, tho not na- Lucy ver- 
med, ſnall have the Action and not the Heir, as ſus Le- 
where a Man bought Lands, and the Vender co- infa, 


venanted, that be, his Heirs and Aſigw ſhould 
quietly enjoy, but alterwards he was evicted and 
ay'd; his Executor brought an Action of Cove- 
nant and held good, becauſe the Eviction was done 
to his Teſtator ; the Damages ſhall be recover d 
by the Executor, tho not named, for he repre- 
ſents his Perſon. 1 


2 Ley. 26. 


(2) The Heir is chargeable upon a Bond or aller ber, 


Specialty of bis Anceſtor,” tho the Executor bath Aſſets, — 


as where Debt was brought againſt him upom a ;Ley, 189 


Bond of his Anceſtor, he pleaded, that Admins 
ſtration of his Goods was granted to R. B. and 
that he had Aſſets, &c. and upon Demurrer this 
held an ill Plea, becauſe the Plaintiff hath E- 
lection either to ſue the Heir or Executor. f 
Before the Statute 3 & 4M there were * 
three Things requiſite to make an Heir chargea. * N 
ble with a Debt upon Specialty of his Anceſtor. “ 


(J.) He muſt be bound by Name. ; 
(2.) He muſt bave Aſſets in Fee. Simple by Deſcent 
and not in Tail, or by any Conveyance whatſo- 
ever. ö f 
(3.) The Land deſcended muſt be in the Pyſſeſfon of 
te Heir a te Tie of the Aion brought gin 


him 


For if after the Death of the Anceſtor, the 
Land ſhould be ſold bona fide before the Action 
brought, the Heir was ſafe ; becauſe he was only 
chargeable in * of the Land. 

But now by that Statute, tis enacted. That 
phere any Heir at Law ſhall be liable to pay a Debt 
of bis Anceſtor in Regard of any Lands deſcended, and 


0 alien, ſel, or make over the ſamę before any 
EY) "LEE - 1 Fr Action 


SY 


Ld 


Heir, what 8 to » 1M « 


Aion bt, or Pr 
| Hi ho for — 
fl, in Lui Cf ol 8 


Debt, /; 
— bons ide EI 


ſoie the Action brought, ſhall not he liable $9 ſuch 


Extention. 
And tis e provided by the ſaid Statute, 


that man. Afton of. Debt, upon a Specialty 
broug be may plead Riem 
tz 


Deſcent at the Time of the original 
and the Plaintiff may reply, that he had Lands, 
Tenements, or itaments, from his Anceſtor 
before the original Writ brought ; and if the 
* Plaintiff hath a Verdict, the Jury ſhall enquire 
of the Value of the Lands deſcended, and there- 


| udgment ſhall be ven, and Execution 
vt 2 — aforeſaid. 8! 


See Aſſets, 


But if the Judgment is by Confeſſion, without 
confeſſing Aſſets deſcended, or upon Demurrer, it 
ſhall be — the Debt, or es, without any 
Writ of Enquiry of the Value of the Lands de- 
ſcended. 

By the ſame AQ, all Wills of Lands: Rents; 2 

are — fraudulent againſt Creditors, their Heirs, 
Executors, and Adminiſtrators; and every ſuch 
Creditor may have an Action of Debt upon his 
Bond or Specialty againſt the Heir at Law of the 
Obligor, and againſt the Deviſee jointly. 


(2.) As to the Right of the Heir — from the 


ante 100- Executor, tit generally held, That where the Teſta- 


Ono dy 4, feiſed of the Inheritance of a Dove- 


rity, 
ante 111. 


hon ſe, pk Pond, or Warren, that the Pigeons, Deer, 
Fiſhes, and Coneys, * to the Heir; br” . 
t 


= ere - =. my. 
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aud not to the Executor. 

doth Glaſs, Vainſcot, and generall Thing 
8 2 Freehold. ad which cannot 
be removed without doing ſome Injury to the 
Houſe, for all thoſe Things are accounted Parcel 
of the Freehold. 7 1 

- $0 likewiſe all Vyitims which concern the In- 
heritance; and as to this Matter there is a nice 
Diſtinction in my Lord Rolls, viz. If the'Teſta- 


tor recover in an Action of Detinne for 'Fritinge: 


in a Box, and then dies, his Executor ſhall have 
the Execution, and Damages, and Coſts, becauſe 
of the Box: But if the Judgment was obtain'd 
for the Writing it ſelf without the Box, and the 
Writing cannot be had, then bis Heir ſhall have 
Execution, and the Damages, and Coſts. 


But the three principal Things which go to 


the Heir are, 


(10 As to Corn, the* generally it goes to the 
Executor, yet in ſoine Caſes it belongs to the 
Heir; as for Inſtance : 
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The Teftator being ſeis d in Fee ſow'd the Land, Cro. Elis 


and then deviſed it to R. B. for Life, Remainder 
to V. NM. for Life, and dy d, and R. B. dyd before 
the Corn was ſever d; adjudged, that he in Re- 


61. Spen- 


cer's Caſe, 
Winch gl. 


mainder ſhall have it, becauſe it paſſed to him - 


by the Deviſe of the Land, and eſpecially in this 
aſe, becauſe it did not come by the Manurance 
of the firſt Tenant for Life; but if he had devi- 
ſed the Corn it ſelf to another, it had been other- 
wiſe ; for by ſuch a Deviſe the Corn would be in 
Nature of a Chattel, ſever'd from the Land. 
So if Tenant for Life ſoweth the Land, and 
nt over his Eſtate, and the Grantee dieth be- 
the Corn is cut, he in Reverſion ſhall have it. 


$0 


Cro. Eliz, 


— 


Heir, what goes to him 


So if Leſſee for a certain Number of Teas, 
n the Land a little betore End of his Term, 
which expires before 'tis ripe; the Heir ſhall have 


e Corn 
(2 In fone Caſes likewiſe the Heir ſhall. have 


the Money agreed to be paid in the Life time of the 
Teſlator. 
— As ſor ae Edward Randal covenanted 


ith Brown, that if he paid 400 l. before ſuch a 
y to the ſaid Randall, bis Heirs or Afgns, that 
964 then the ſaid Randall and his Heirs, would ſtand 
ſeiſed, c. to the Uſe of Brown and his Heirs, 
| Afterwards Randall deviſed the Lands to his Wite, 
during the Minority of his Son, and made her 
and others Executors, and died before the Day of 
Payment. ' The Queſtion was, to whom the Mo- 
ney ſhould be paid ? Adjudged, that by the 
Word Afigns, the Aſignees in Fact of the Eſtate 
of Randall were intended: But if he had made 
a Feoffment upon Condition that the Feoffee pay 
the Money to Randall, his Heirs or Aſſigns, that 
being a Condition which could not be aſligned 
over, "the Law ſhall adjudge who was his Aſignee, 
and that is his Executor : But in this Caſe of Ray: 
dall, the Heir, and not the Executor, ſhall. have 
a the Money, becauſe the Heir was expreſſy named, 

4 which excludes the Executor. 5 
Freak So in ſome Caſes the Heir of the RE and 
verſus not his Executor, ſhall have the Mortgage: Money; 
eee but if the Heir exhibit his Bill againſt the Mort: 
51, P. eager to have the Money, or to make farther Aſ- 
ſurance, or to be fore-cloſed, the Executor of the 
Mortgagee muſt be likewiſe made a Party, be- 
cauſe it may happen that he may have a Title tq 
the Money, and for want of his being a Party, tis 

a good Demurrer to the Bill. 

If the Condition of Redemption is, that the 
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and not to the Executor. 349 

nn ſuch Caſe, if the Mortgagee dieth before tze 

W Day of Payment, it ſhall go to his Heir, for de- 

ratio unius off excluſio alterins; but if this be paid 

to his Heirs, Executors, or Adminiſtrators, it may 

ede paid to either. F 

But as to the Word Aſigns, beforementioned, 1 Roll. 

tis true, an Executor is an Aſignee in Law); but Abr. 95. 

ed W if a Condition of a Bond is, that the Obligor ſhall 

15 y 201. to ſuch Perſon as the Obligee ſhall, by 

* 25 laſt Will, appoint, it he make an Executor and 

nd doth not appoint who {hall receive it; in ſuch 

8. Caſe, the Executor ſhall not have it as Aſignee in 

te, Law, becauſe it appears that the Obligee inten- 

zer ded it for an Aſignee in Fadt of his own making; 

of WU for the Word Pay in the Bund implies a Property, 

dd therefore he who ſhould have been appoin-, 

the ted d him, was to receive it for his own Uſe; 

ary but if tis received by an Aſſignee in Law, tis for 

ade the Uſe of the Teſtator, which was never inten- 

aY Bl ded by the Bond. | | | 

hat (3. As to Rent, if tis reſerved payable at Mi- 

ied Bl chaelmas, or within ten Days afterwards, in ſuch _ © 

ne, Caſe, if the Leſſor dies after Michaelmas, and be- Clunn's 

4: bere the ten Days, the Heir ſhall have the Rent, as £2 70. 

oa incident to the Reverſion , for tis not due till the , Gro. of 

ea, ten Days are expired. 5 pPilxing- 
41. * It was covenanted by Articles, that one ſhould ten . 

nc have a Leaſe of the Lands, and in Conſideration * | 

9  Fthereof, the other covenanted and granted for him- 55%. 8, P. 

ore Vet his Heirs, and Executors, Ge. to pay to the Sin 

10 Leſſor, his Heirs, and Executors, the yearly . 

ne, Rent of 90 J. Furſt, it was adjudg'd, that this * 

be- amounted toa Leaſe. 2d. That it enures as a Rent, g. p. 

by way of Reſervation, and by Conſequence goes. Drake 

to the Heir; for as the Words Covenant and Grant, verſus 

en the Part of the Leſſor makes it a Leaſe, and Mondays. 

binds the Heir; fo the ſame Words, viz. Covenant . C 


xd Grant to pay a yearly Rent on the Part, of Jede 291. | 


the 


- $ho luplicatios by" Doviſe, 
the Leſſee amount to a Reſervation, and the rathe 
becauſe he covenants and grants to pay it to the 


Heir. 
90 where the Teſtator was ſeiſed of Tythes fo 


another Man's Life, and made a Leaſe th to 


j 


* 
vey 
Rm the Defendant rend'ring Rent, who died, and 
Diobt was brought againſt his Executors for Rent- 
Arrearz and upon Demurrer to the Declaration, 


e Court ,was of Opinion, that this was a Rent 
cident th the Reverſion, and goes to the Heir, 


See Tu. Dying, ante 259, 
Implication by Deviſe, See 188, 


Srv Ree Is a Rule in Law, that à Vill ſhall not be 
mainder, I. conſtrued by Implication to diſinherit an 
Pit. Heir, unleſs ſuch Implication is neceſſary, and not 
only conſiruffive and poſſible; As for Inſtance, « 
Br. Deviſh, Deviſe of his Goods to his Wife, and that after her 
* 17) '3 Deceaſe his Son ſhall have them and the Houſe, Ce. 
Moce , this is an Eſtate for Life to her of the Houſt, 
tho tis not deviſed to her by expreſs Words, 
cauſe no other Perſon could take in the mean 
Horton Time; but if the Deviſ» had been to à Stranger, 
Nate, and not to the Soy, after the Death of the Wife ,, in 
a Cto, 94, ſuch Caſe the Heir ſhall have it during ber Life, 
x Roll, becauſe tis not a Deviſe to the Vife, by any ue. 
Abr. 844. ceſſary Implication. | 
_— What is meant by a neceſſary Implication is thus, 
Schola, vix. Where the Wife muſt have the Thing deviſed, 
olar, : 
T. Ioneigs or no Body elſe can; as in the Caſe before-men- 
L. 05. tioned, where no Body could have the Houſe du- 
ring her Life , for it appeared, that the Teſtatot 
did not intend his Son ſhould have it till after her 
a Deceaſe, ſo that he who was his Heir was exclu- 
| ded during ber Life. ' 
xVent, But a Deviſe of Lands to R. B. after the Death 
az of the Wife, this is no Deviſe to her by Implies- 
tion, 
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Implicavion'$y Deviſe. 
ton, becauſe N. H. was not Heir at Law to the Te. 
ſtator, and it may as reaſonably be intended, that 
he ſhall have the Lands as the Wife; and in ſuch 
Caſe the Intent ought not to be conſtrued to diſin· 
herit him, by croiſing the Diſpoſition which the 
Law would have made it no ſuch Deviſe hat 0, 
boon. ot it muſt deſcend as it ought. _ 32 
I ſhall give one Inſtance of a 422 cation, Moor 5% 
and fo proceed, viz, the Teſtator being leiſed in 
Fee of a Manyor, Part in Demeſum, und Part in Sire 
vices, deviſed all the Demeſnes y to his Wife 
for Life, and the Services likewiſe to her for 15 
Years, and by the ſame Will deviſed all the Man» 
nor to another, after the Death of bis Wife this 
was only a fil Implication that the Wife ſhould 
have the whole Mannor for her Life, and not 
neceſſary Implication, it was adjudged, that 
ſhould have no more than was expreſly deviſed to 
her, viz, the Demeſnes for Life, and the ahh 
for 15 Years, and afterwards that the Heir ſhould ith 
od in an Caſes of She Implication, that is, 
n 4 catiom, that N 
where it may be intended that the Teſtytor pr 
ſed his Lands to R. B. and it may as reaſonably 
be intended he deviſed them to . M in ſach Caſe 
the Intent ought not to be conſtrued to diſinhexit 
the Heir, but it ſhall go to him, 
As where the Deviſe was of Part of his Lands Higham's 
to his Wife for Life, and that it and all the reff of —— Cro. 
his Lands ſhould remain'to his N Son, and * 274 
to the Heirs of his Body after the Death of bis Wife. Leon. 226, 
It was inſiſted, that the Wife ſhould not have all 130. Moor 
the reſt of the Lands by Implication, becauſe there 123-690 
was an expreſs Deviſe of certain Lands to her be- : 
fore, which ſhews the Intent of the Teſtator, that 
ſhe ſhould not have the whole, And ſo Serjeant 


x4 


Moor reports it to be adjudged, and that the Heir 
ſhall have it during the Life of the —__ But 
. 4 * uſti ce 


3 
342 Implication by Deviſe: 
luſtice Croke, who reports the ſame Caſe, tells 
us, that it was adjudged the Wife ſhould have 
the whole. W e 'T of 
But in theſe Deviſes by Implication there is a 
Difterence, where the Teftaton was ſeiſed in Fee, 
d w lere he had only a Term for Tears; for 11 
verſus was only poſſeſſed of a Term for Tears, and 
2 deviſed, that after the Death of bis V ife, his Sons 
n ſhall. have the whole Profits of his Farm, and that 
the Survivor ſhall appoint who ſhall have the 
Reſidue; it was adjudged, that ſhe had no Eſtate 
by Implication for hey Life, as ſhe would if it 
had been an Inheritance, _ becauſe the Teſtator 
himſelf, even in his Life. time, could not, by the 
Rules of Law, create an Eſtate for Life out of a 
Term of Years, but in this Caſe the Wife being 
made Executrix, ſhe had the whole Term by Ver- 
tile thereof. Yoke 
Blandford 80 where the Teſtator was poſſeſſed of a Term 
dee, for Years, and deviſed it to his Vife for Life, Re. 
Moor 8,5, Mainder to his Son Thomas and Lucy his Wife, if 
Gobd.266, they have no Ifſue-Male ; and if they have Iſſue- 
Male, then to be reſerved for them. Here was no 
reſs Deviſe to the Iſſue-Male, but they ſhall 
ke it by Implication z tis true, this was againſt 
the Opinion of Juſtice Croke as reported by God- 
bolt, who likewiſe reports, that the Teſtator was 
ſeiſed in Fee, but that is a Miltake.  _ 
But Juſtice Croke, who reports the ſame. Caſe, 
tells us, that the Deviſe was to the Wife for Life, 
; and after her Deceaſe to Thomas and Lawrence, 
” his Sons, equally and jointly together, if they have 
Ar, Bul- no Sons; but if both of them have Male Children, 
Fd Rirodere- then to be put out for the Profit of both their 
Fecher or Sons jointly, or to one of them, if they both have 
ER, not Male-Children, Remainder over. Thomas had 
chem, a Son, and died; adjudged, that Lawrence would 
have an Eſtate for Life, il it had not been for this 
| * wy ſubſequent 
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ſubſequent Clauſe; yet ſince the Teſtator a 
ted it to be put out for the Benefit of che 
Children, tis i Deviſe to the Son of Thomas imme- 
diately, and he ſhall not ſtay till after the Death 
of his Father and Uncle Lawrence. | | 

Concerning Eftates Tail by Implication, the Rate be- 
fore-mentiond bolds in ſuch Caſes, viz. that the Impli- 
cation muſt be neceſſary, and not only poſſible, as may 
appear in the Inſtances following. 

J. The Teſtator had two Sons, and deviſed 4 Leon, 14 
Part of the Land to his eldeſt Son in Tail, and the 
other Part to his eſt Son in Tail, and A any 
of bis Sons died wit f Tſe, then the Whole Poul 
remain to R. B. in Fee, the youngeſt Son died with. 
ont Iſſue; adjudged, that” the Brothers had croſs 
Remainders, and that the eldeſt ſhall have the 
Whole by Im lication ; and that there was ns 
neceſſary Implication that R. B. ſhould have the 
dead Man's Part. 

So where the Teſtator had three Sons, Thomas, newton 
Richard, and Gilbert; Thomas, the eldeſt, died, verſus 
leaving his Wife with Child, the Teſtator devi- =" 
ſed an Annuity to the Child in Ventre ſa mere for Mon 129 
1 8 and if my Son Richard die before be 
any Iſſue of bis Body, Remainder over. Ad- 
med 0 by theſe Words Richard had an Eftate- 
by Implication. 

1 where the Teſtator deviſed the Rents and Gartner 
Profits of his Lands, to raiſe Portions for his Daughs f 
ters, and afterwards the Rents and Profits to be = 
wholly for the Uſe of his Son George and if it hog 
happen that George and his Sifters 4 bent If [ſue | ? 
of their Bodies,” 15 all his Freehold Ethds ſhall 
be and remain to William Roſe and his Heitsz ad- 
judged, that this was not a Deviſe to Qeorge, "pid bw 


his Siſters, for their Lives, with reſpeQive Inh 
ritances in Tail by any Inplication; but by 4 
grammatical and common Intendment, the Worth 


Aa import 


— by Deviſe. | 343 
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Holmes 80 where; the Teſtator deviſed his Lands in 


Meynell, 
in. Y'* then all. his Lands to his Nephew Francis in Tail, 


Implication by Deviſe. 

import only a Deſignation of the Time when the 

Land ſhall come to William Roſe, vix. when George t 

and his Siſters die without Iſſue, and not before, M 

d the Intention muſt be as if thus expreſſed, viz, M o 

Tine my Land to deſcend to my Son George and t 

his Heirs; until he and his Siſters ſhall die with- 

ut I „and then to Villiam Roſe : Or thus, viz, 

| 76 and his Heirs ſhall have my Land as long 
nan 


s any Heirs of the Body of him and his Siſters 
re living; and for want of ſuch Heirs, I deviſe 


* N 


my Land to / illiam Raſe. 


Derbyſbire, to his two Daughters and their Heirs, 
pally to be divided, and if they die vithont Iſue, 


Remainder over: The youngeſt Daughter died 
without Iſſue; the Queſtion was, Whether Francis 
ſhall have her Part, or whether the ſurviving Siſter 
ſhall have an Efate-Tail in it by Way of Remain- 
der by Implication? Adjudged, that the Daughters 
bad —— Eſtates. Tail by Moieties, and that the 
Survivor ſhall have the whole by way of Croſs 
r by Implication, and thkt Francis ſhall 
ave nothing till both are dead without Iſſue y for 
he ſhall not take by the Death of one, becauſe the 
Will is, if they die without Iſſue, then all his Land 
ſhall go to him. 8 
1 Andd as to an Eftate in Fes. Simple by Implication, 
tho there is a perpetual Charge impoſed upon the 
Dexiſee, Yet that. doth not make it a Fee-Simple: 
A s for Inſtance, - _ | N 
a The Teſtator deviſed, that a Chaplain ſhall be 
1 and that he ſhall have eight 
Marks yearly Stipend out of ſuch a Houſe, that it 


16 = ſhall be provided and found by the Parſon of the 


Pariſh and four Pariſhioners, and that the Reſidue 
of the Profits of. the Houſe, ſhall be beſtowed by 
them to buy Ornaments and Books for e 
nogmi s A ow 


Implication by Deviſe. 
Now tho here is a perpetual Charge impoſed on 
the Parſon, viz. to find a Chaplain, and to buy 
Ornaments, and to be defray d out of the Profits 
of the Houſe, yet this is not a Deviſe of the Houſe 
to him by Implication. da 20 | 
In a ſpecial Verdict in Treſpaſs the Caſe, was, Perriman 
the Teſtator having three Daughters, deviſed his —— na 
Lands to his two youngeſt Daughters for Life, Ree. pam. 11. 
mainder to the next of Kin of the Blood of the Teftator \, 303. 

the Queſtion was, Whether this Remainder. hall 
90 to the eldeſt Daughter alone, or to all three © 
equally ? Adjudged, that it ſhall go to the .el- 

deſt alone, becauſe the expreſs Eſtate deviſed to 

the two youngeſt, ſhall exclude both of them 

and their Iſſue from taking any Eſtate by Impli- 

cation. 1 on 3 
Deviſe to V. R. for Life, Remainder to his firſt; Popham 
ſecond and tenth Son in Tail Male; and if he 3g 1. 
die without Iſue-Male of bis Body, Remainder over: , flix. 
Afterwards, by a Codicile, the Teſtator recited, 236. 
that he had given an Efate-Tail to V. R. c. Ad- 
judged, that where a particular Eſtate is deviſed, 

as in this Caſe it was expreſly to /. R. far Life, a 
contrary Intent ſhall never be implied by any | 
ſubſequent Clauſe, and therefore theſe Words, If 

W. R. die without Iſſue- Male of bis Body, ſhall be 
conſtrued a dying without ſuch Iſſue- Male as are 
expreſſed in the Will; for there is a great Diffe- 

rence between a Deviſeto W. R. and if be die with- 

out Iſſue, Remainder over, and a Deviſe to W. R. 

for Life, and if be die without Iſſue, Remainder 

„ | 
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Infant, Deviſe to him, 
Incertainty. 


See Deſcription of the Perſon, 


ww HE Na Will is  incertainly expreſſed 
\ VV that' it cannot be underſtood what the 
Teſtator intended; th void. 
Ah . Av if « Man Deviſe his Lands to R. B. for Life, 
DN 
i % Deviſe to one by n certain Name, without 
ing any other Deſcription ef his Perſon, if 
there are two of that Name, is void. 
$0 A Deviſe to his h/ Friend, or that his Goods 
hall be diſtributed, and doth not ſay amongſt 
Pom; in this laſt Caſe tis ſaid, that the Law 
/ »- applies the Intent, and interprets it to be 
' _ " amongſt the Poor, this is by the Civil-Law, but 
© Rt milk de where the Teſtator died without Iſſue, 
Bral verſe, Deviſt of one half of his Land to his Wife for 
Wyman, Life, and after her Death all his Lands to the 
249. Heirs-Males' of any of my Sons, or next of Kin, it 
doth not appeat whether he intended the Heir, 
Male of his Son, or the Heir-Male of his next of 
Kin, for the Words were in the diſ-junctive ; and 
therefore the Court inclined, the Will was void 
for Incerta inty. wh 


Infant, Deviſe to him: 


„GS THERE is « Caſe in the Year-Book 11 H. 6. 

12. here 'tis held, that a Deviſe to an Infant 
ns Js Mere gion, and yet he is not in Rs 

rum Naturd'at the Time of the Deviſe made, of 

Death of the Deviſor. MRS 

Dyer zog Tis true, Amo 15 EY 16 Fliz. there was a con- 

trary Judgment, and the Reaſon then pany 2 


tr. 


Infant, Deviſe to li. 
a Child in his 


pab of takly any Thing. But m 12 * 85 | 


cauſed the Roll of that Caſe to be 
7 doth not warrant the Judgment Fx raperied 
Dyer, and therefore it bath been ſince adjudg . 
cher ſuch a Devise! is 

And this agrees wit Reſolutions in the 
like Caſe, ix. 4 were deviſed to two 1 Moor #57, 
se.  andto the Child of the Teſta wor in, in Ventre ſa Mer 
Y, ſhe is was held a g r Devi but it may bog 
ſtion, Whet bee 1 ure alu wm gr Te. 
nants in Common: 

In another Caſe, it was the O 1 of Coke vpe 
nd Dodyidge,, that where. there, jv « 8 Wy 4 
Infant in Ventre ſa Mers, and Ns nos born till after Roll. 
the Death the- e in ſuch Caſe t Devile 116. 
is void; hut this doth not agree with the Civil 
Law, which accounts Conception for Birth, when it 
it a to the Benefit of an Infant. 

0 Deviſe of a Term of Years to hi- Daughters, t 
for Teſtator had two then born, and after his Deat ww 
he 12 was born; adjudged, that all three have 220; 

Ml a Title 

5 And till it was a Queſtion, Whether a Deyiſe tow 
to an Infant in Ventre Ja Mere is good ? For Anno Cutler 
nd 19 ger, 2. two Judges held that. it was not, be- 181d, 7 
did cauſe there muſt be a Deviſce as well as a Teſta, rim, 1 

tor in rerum Naturd, at the Time the Will takes Lv. g= 
effeck. And Mr. Sinderfin 1 4 that 1 
was clearly of Opinion, that if the Deviſe ha h 
been to the Infant whex it ſhall be born, it wou 
have ood , but Y doth not agree with the 4. 
Reaſon before-mentioned, becauſe even in ſuch 
Caſe the Perſon is not in Being at the Time the 
Will takes Effect, ſo that a Deviſe to an Infant in 
his Mother's Womb, and Deviſe to him vben he 


hall be Wo. 
_— Aa 3 Tuo 


p Stanley _, 


| 390 
8 s Womb is pot en- 


Tys  Infnt-Execurer. 
0 Judges vis. Twiſden and beg were © 

one Opinion, viz.” That the Devile js good, 

575 th aid that my Lord Halet and Hide were 

ww the ſame Opinion; but becauſe the Cvart was 
now divided, it was atjourned into the Exchequer. 
Chamber and the Parties agreed. 

1 (ha)! now mention ſome Caſes concerning, 


E } An Infant Executor, | 
nber and other Ad made by 


0 ; 105 07 Suits by and W bim. 


24 Kd. . (.) An Infant may be wide Erecuter, and 
bod 24. thay give Releaſes, ant make ww Acquittances 
aol concerning his Executorſhi ; and may fell the 
Goods of the Teftator, and diſtribute the Mo. 
| ney, which a Feme Covert cannot do without 
* her Huſband. © 
Kabtt But then ſuch Releaſe mob) be for a true and 
verſus FE 5 Satisfaction made; otherwiſe tis void. 
jou ky. Tis lawful for him to ſell the Goods of the 
671, Teſtator, becuuſe he is bound to pay his Debts 
+ Clerke und as his Sale is £508, ſo is the Sale of another 
verſu Perſon by his Conſent, where tis not to his Preju- 
Ces Bl dice; and he who aſliſts him in ſich Sale, ſhall 
me 1 not be accounted an Adminiſtrator, but as A Ser 
| vant to the Infant. 
Man- And if an Infant-Executor ſel] the Goods at an 
ning under value, the Sale is good, and ſhall bind hi 
22 3 notwithſtanding his Nonage, 
NKelw. 11. (2. As to Relea es mad? by bim, if they amoun 
4Leon.2r0 to a Devaſfavit, tis void; for he ſhall receive nc 
Prejudice by his Folly whilſt under Age, and 't 
* Ruſſel's à meer Act of Folly for an Infant to give a R 
Caſe, Moor Jeaſe without any Conſideration ; and ſo it ws 
225 A adjudged * Anno 21 Flix. which Plowden oppoſed 
14nd. 115 but Fray Chief. Juſtice told him, That he 17 con 
Err j 
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Infani· Executor. 349 
ferred with ali the Judges, who were all af.Opini © 
on for the Judgment. 

| Three. Executors, one was an Infant, of:/18, 

Years, who received 50 J. and the Intereſt, the 

Bond being in the Penalty of 100 J. and gave a 
Releaſe for what he received; adjudged, that Lis 

1 Part ſhall not he taken in Satisfaction Kniverton 
or the whole 10e J. which was then forfeited for, 2 
Non · Payment of the 50 l. upon the Day; and W. lan 
therefore his Releaſe was not good; but this was 400. Cra. 
againſt the Opinion of Juſtice Croke, who held the Car. 400, 
Releaſe to be good, becauſe the Infant received all 
that was due in Conſcience, and his Releaſe could 

not amount to a Devaſtavit,, becauſe he did} what 

the Law would have compelled him to do 
(63. Tf an Infant-Executor is. ſued, be muſt appear breſeott 
by bis Guardian, and not by Attorney; but "7 verſiu 

is Plaintiff, he may ſue per Attornatum, becauſe er 
he ſues in the Right of another; tis true, it was 2980 Rall. 
otherwiſe held in the Caſe of Bartholomew and Rep. 380. 
Dighton : But in the very next Year in another Bartbolo- 
* Caſe, that was denied to be Law. Nonne 
+ But becauſe of theſe different Opinions the 3 
Matter was not ſettled; for many Years. after it Eliz. 424, 


I 


came again in Queſtion, where there were two s Bale 


Executors, and one an + Infant, whether he might vſus 

ſue per Attomatum. It was objected he could not, rex, 
becauſe an Infant cannot make & Warrant of At- = . 
torney, and by Intendment he cannot inſtruct an + mnie 
Attorney, if he could make one: But it Was at »gus 
judged, That ſince one of the Executors, was“ of Treme in, 
full Age, they may both ſue per Attornatum, for * Nod. 7. 
both repreſent the Perſon of the Teſtator, and 2 | 
ſue in auter droit; and tis not reaſonable, that 44.448. 
one ſhould ſue per Attornatum, and the other per 1 Vent. 
Guardianum. The whole Court was of Opinion, * 
that the Infant muſt be joined in the Action: 

But Twiſden held againſt the reſt, that the Infant 

bi! Aa 4 muſt 


| Intention: 


wok not ſue per Attorwatum, for he cannot make 
ph eps of . wor * and if he is Non ſuit he 
4 N Miſericoruid, which an Infant ought 
bt to 

T If he is male Executor with another of full 

andi a judgment is obtained by the Teſtatot 
: in bs Lite tite, the Sire Fur upon ſuch a Judg- 
ment may be brought by him of full Age alone 
bir. The Teſtator obtained a judgment, and of. 
terwards deviſed his Eſtate to his Wife, and his 


Hatton 
verſtss 


Miskew, ughters, who were Infants, and inade them 
8 15 tekutrixes, and died. The Wife proved the Will 


with 12 poteflate to the Daughters when 
pee da they ſhould come in, and brought a ef Fut up- 
268, 1 on the Judgmetit, ſetting forth the whole Matter, 
Ley. 182. that there were two other . under the 
Ape of Seventeen; and adjudged, that the &i 
NP avs brought by her along for che ahne, 
could hot prove the ill during the Nonage, and 
it wou i very Inconvenient if the Execution 
mo — udgment ſhould be ſuſpended till they 
Ape. 
"And as an Infant cannot prove « Vil a he 
eannot make one. 


Intention. See Expoſition of Wille. - 


HE Intention of the Teſtator is call'd by ſome 
of Lend: 1 Men the Fir. Star, to guide the Judges in the 
| Exerutors, ſition of Wills; and where that is doubtful, 

8 t Jught to be interpreted by the Law of Nature, 
ther than by any Municipal. Law; for thoſe are 
aws which govern particular People and Nati- 
ons, but the Lav of Nature is inherent in all 
Mankind; therefore it muſt be preſumed, that the 


$+++it, Cole 


ntention of the Teſtator was governed by that 
bak = _ 5 any other Law whatſoever. ' 


"And 


4:47 4 7; 3240 
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e 
our Law his Intention is 


And tho 
ſidered than 
commodated to his Intention, and that Inten 


muſt conſiſt with the Law, and muſt be co 
out of the Words of the Will. 

in all othet Conveyances the Law 
Vords to paſh Eſtates; but in Wills the ande 
the Teſtator is ſuſſicient, either to limit the Eſtate, 
br tb deſcribe the Perſori who ſhall have it. | 

And therefore, if by a Grant or Feoffiment an 
Eſtate is given to one in perpetim, the Grantee 
hath but an Eſtate for Life ; but if by Will, tis an 
Eſtate in Fee. 80 if the Teſtator deviſed his 
Lands to another to ſell and dif 175 at bis Pleaſure, 
this is a Fee-Simple, becauſe by theſe his 7 hy 
appear, that he mail have ſuch an Eſtate. 

And as the Intention of the Teſtator is ſufficient 
to make an Eſtate in Fee without apt Words; fo it 
is alſo ſufficient to deſcribe the Perſon, who ſhall 
take by the Deviſe, altho' he is not formally 
natned; as he ought to be in Grants. 


ords, yet the Words muſt be gc- 


1 


"3 


A Woman had Iſſue two bons by two Huſbands, Dyet $19 


the laſt Huſband deviſed Lands to the Woman for 
Life, Remainder to the next of Kin of the Womans 
adjudged; that the youngeſt Son ſhall have the 
Lands; for it being uncertain which ſhall have 
it, becauſe they are both ly of Kin to the 
Woman, therefore it ſhall . that the 
Intention of the Teſtator was, that his own 
ſhould: have it. 

A Deviſe of Land to the Church of &. Andre 
in Holborn, the Parſon of that Church ſhall have 
it, for the Church is incapable to take it; and 
therefore it ſhall be preſumed, that ths e 
intended it for the Parſon, - 4 of 


$0 a Deviſe of a Term of 8 . Man and 2 And, f 14. 


bis Heirs, he ſhall have the whole Term; for tho 
nnot Wa Words of the Will, zocor 
11 I F ding 


8 


| Intention. 
ding to the legal Conſtructiom thereof; yet ſince 
it agrees with his Intent, that the Deviſee ſhould 
= what Eſtate he had in the Term, it ſhall go 
to him, WHcl $1140 11% 103 
Lingen 80 where a Man deviſed that his Feoffees and 
Cafe, Dyer their Heirs ſhould ſtand ſeized to the Uſe of Jane 
2 "3 bis Daughter, and the Heirs of her Body, which 
June was a Baſlard, yet this was held a good Le- 
vile by the Intent ion of the Teſtator. 
Moor 10. is true, this was doubted Anno 4 Ed. 6. where 
| the Deviſe was of his Goods to his Children, and 
one of them was a Baſtard but it was held clear- 
77 it the Mother of a Baſtard had made ſuch a 
ill, it had been good, becauſe 'tis plain that the 
J Legatee was her Child. wt e 16 
Buffeill A Deviſee that A. and B. his Feoffees ſhall ſtand 
verſiu ſeiſed to and for Fobn Collins, for Life, Remainder 
WP MI over, when in Truth he had no Feoffees; yet this 
Reported is a good Deviſe to him, by Reaſon of the Inten- 
by Rolls tion of the Teſtator, which is apparent that Fobn 
Hebe Name Collins ſhould have it. g 414 T% 
„ Grant ofa Mannor to Huſband and Wife, and 
fur Knas. to the Heirs of the Huſband, who by Will deviſed 
borough, à Rent Charge of 41; out of the ſaid Mannor, 
x Roll. with a Clauſe of Diſtreſs, for the Livelibood and 
* Child's Part of the Deviſee, to be paid early; the 
371. Hoy, Huſband died; and about 19 Years the Wife died, 
4 and then the Deviſee diftrein'd for all the Arrears 
w. 735 of Rent incurr'd after the Death of the Huſband, 
and before the Death of the Wife, and in Reple- 
vin avow'd for the ſame, and adjudg'd good. be- 
cauſe the Deviſe of the Rent being for bis Live- 
lihood and Child's Part + Theſe Words imply a pre- 
* Rearſby ſent Advancement of him, and the ubſequent 
e Words to be paid yearly ſhew, that the Teſtator in- 
x png - tended it as ſuch. | | | 
„The Huſband deviſed” Lands to his Wife for 
Life, Remainder to /. R. and the Heirs Males , 
Ae 2 


TH 
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His Body; und if he die without Heirs of bis Body = 
without ſaying Males) Remainder over to another 
8 Fee; adjudged, that the Condition did not al- 15 
ter the firſt Eſtate Tail, becauſe the Intention of M. 2 Elia. 


nd the Teſtator did plainly appear. ye. 
Jr Intereſt, See Authority, See Tit, Legacy, 

Je- een | | ; Inventory. | 

re — H Is is a true Deſcription of the Goods and 

nd MW 1 Chattels of the Deceas'd, and of the Values 


ar- W thereof, to be appraiſed by two indifferent Per- 
4 ſons ; and it is made for the Benefit of the Credi- 
he tors and Legatees, that the Executor ſhould not 
conceal any Thing, WO ta 
nd W © Now the Reaſon why the Goods are to be va- - 
Jer lued, is, becauſe if undervalued, the Creditors may 
his take them as appraiſed ; if overvaJued, it ſhall not 
N- prejudice the Executor; therefore the Value to 
bn WY which they are appraiſed is not concluding, but 
the true Value as found by a jury. {243 
The Manner of making it is in Writing inden- 
led WY ted; whereof one Part ſhall be exhibited to the 8 
or, ritual Court by the Executor on Oath, and t 
d other Part is to remain with him. E Tit 
he By the Civil-Law the Heir was obliged to ſa- 
ed, tisfy all the Debts of the Teſtator, by Reaſon 
ars whereof it ſometimes happened that the Inheri- 
nd, tance was prejudicial to him, for he might pay 
le- more than it was worth; therefore 2 or- 
be. dained, That if the Heir would exhibit a true In- 
ve. wventory of all the Goods and Chattels of the De- 
re- ceaſed, he ſhould be no farther chargeable than to 
nt the Value of the Inventory; and ſo much Strict- 
m- neſs was requir'd by that Law in making an Inven- 
tory, that if the Heir neglected it for a Year or 
more, he was obliged to pay all the Legacies, tho 


4 he had not ſufficient of the Teſtator's Eſtate to do 
1 | tz 


34 1 Inventory. 
F- a th b 
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By the CGivil- Law hikew 


W. 
iſe, an Executor waz 
ale d it he int Mega meddled with the Gogds ade 
ore he had exhibited an Inventory, or for di 
* them to any one, other than ſuch which, ſer 
vando ſervari non poſſunt, this is only as a Caut! op 
for mY Executor to make an Inventory; for if he 


it might prove injurious to him, becauſe 
he mig ht be compelled to diſcharge the Debts and 
—.— out of his own Eſtate, if the Teſtators 
Good and Chattels were not ſufficient to do it; 
ſhall be preſumed againſt him that they 
were ſufficient. 8 
By our Law, viz. by the Statute 21 H. 8. cap 5. 
Executor or Adn ator is to call to Fg Aſ⸗ 
„5 either two Creditors, or two of the next 
of Kin, or two Neighbours or Friends of the Decea- 
Jed, and in their Preſence to cauſe a true Inven- 
Fe to be made of the Goods and Chattels, Wares, 
Kt Merchandize, as well Moveable as not Move- 
| able and ſnall deliver the ſame on Oath unto 
the Ordinary indented; of which one Part ſhall 
remain with him, and the other F875 with the 
mid Executor or Adminiſtrator. 
I be Intention of this Statute was for the Be- 
neſit of the Creditors and Legatees, 
By the Civil Law it was to be exhibited with- 
in three Months after the Death of the Teſtator ; 
but if tis done afterwards tis good, but the Or- 
dinary may diſpence with the Time of bringing 
it in; and fo he may, het her tis brought 1 in * 
| not, as n in the following Caſe... ct. 
= Boon's a Merchant in Exeter, bein 
WET 0 ed of a Jof a perſontl Eftate, to the Value of 190 8091 
Rim. 470 which lay in ſeycral Places; and upon ſeveral Se- 
| v 5 25 deviſed.fore conſiderable e to his 
| 
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e none, and yet poſſeſſed himſelf of the 
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* betten, bit Jeft Bis fetond Son COrifopb# 

2000 l. and no more, to be paid at three Pay- 
ments, and made John, his eldeſt Son, Executor, 
& W who proved the Will, and made Oath to bring in 
— 

D 


* 
1 
* 


the Inventory as uſua!; and not doing it at the 
Time appointed by the Judge of the Prerogative; 
n Wl he was cited by his Brother Chriffopher. for tate 
he Putpoſe, and the Will being proved per Tae, te 
be Judge did not think the Hroentory neceſſary to bos 
ſe exhibited, becauſe there were two Payments al- 
id Wl ready made to him, and his Brother offered to pay 
's WW the Reſidue; thereupon Chriffopher appealed to 
t) che Delegates, who gave Sentence that there 
34 was no Occaſion for an Hwentoryj; then he 
brought a Commiſhon of Review, and all : 
„That there might be another Will, wherein Chi. 
1- WW fopher might be Executor, and therefore an Iriven!. 
it im muſt be neceſſary, otherwiſe he muſt loſe his 
late: Beſides, there may be Specialties taken in 
bis Name, and no Truſt deelared, and that the pre. 
Ss ſent Executor might die Inteſtate; and if ſo, the 
e- Adminiſtrator de Bonis wn, Sc. will belong to 
f Chriffopher. And laſtly, That the Statute requires 
Ya 
e- 


kim to exhibit an Inventory, and he is ſworn to 

do it, but the Sentence was confirmed, for none of 

thoſe Objections ſhall be preſumed. And as for 

the Statute, it was made for the Benefit of the Ge- 
| ditors and Legatees, and here they were all paid, 
* or the Money was tender d to be paid, and no 
15 I Creditors complaining; and fince this Eſtate con- 
* | fied moff in Specialties, it might be prejudicial 
: to the Debtors to have their Debtsdiſcover'd, eſpe- 
Mr | cially where it was not neceſſary to make ſuch a 
6 Diſcovery. Me 
11 Laftly, As to Things which are to be put in 
che Inventory, it has been already ſaid, That all 
- | the perſonal Eftate of what Nature or Quality ſo- 
wer it be, but the Goods to which the Huſband is 


entitled 


tk 


Jointenants by Deviſe. 


de put in the Inventory after her Death; but 
| Things which are in Action muſt be put in. 
An Adminiſtratrix exhibited an Inventory, in 
which ſhe put ſome Goods which the Inteſtate had 

177 to a younger Child, and which were actu- 

| Hy in his Poſſeifion and this Deed of Gift ſhe 
p 2 pleaded in the Spiritual Court, and the Plea be- 
fus James. IDB rejected there, a Prohibition was granted. , 
Joint · Executors: See Co Executors. 12 1 xd 


Jointenants by Deviſe. 


A RE thoſe who have an Eſtate jointly by one 
| one and the ſame Title and they differ from 
Tenants in common and Coparceners ; for in Caſe of 
Jointenancy the Survivor hath the whole, which 
the other hath not. | 3 
Owen 65. As if a Man had only two Daughters, and devi. 
Cro.Eliz. ſed his Lands to them and their Heirs, this makes 
. them Jointenants, becauſe tis a different Eſtate 
* than what the Law would have given them with. 
250. Out the Will; for in ſuch Caſe they would have 
been Coparceners, but by the Will they are Join - 

Tenants. ate 4 - 
The Father had three Meſſuages, and having 
one Son and two Daughters, he deviſed the three 
| Meſſuages to his Wife for Life, Remainder. of ons 
of the Meſſuages to his Son and his Heirs, Re- 
mainder of another to his eldeſt Daughter and 
her Heirs, Remainder of the other Meſſuage to 
his youngeſt Daughter and her Heirs; then he 
deviſed, that if any of his three Children ſhould 
die without Iſſue of his or her Body, then the 
other ſurviving ſhall have totam illam partem, be- 
| tween them to be equally divided. The Teſtator 
died, his Wife died, one of the Daughters died, 
but ſhe left Iſſue ; then the Son died without Ken 
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entitled as Adminiſtrator to his Wife, are not to. 
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and if both the Daughters had ſurvived their Bro- 


then the ſurviving Siſter enter d in the Meſſua 
deviſed to her Brother, and died, and her Hus- 


band held in as Tenant by the Courteſy; the 


Queſtion was, If the ſurviving Siſter ſnall have 
the whole Part deviſed to her Brother, or whe» '». 
ther the Iſſue of the other Siſter ſnall be Copar- hy 
cener with her? Adjudged, that the Words totam 
ilam partem go to the Houſe, and not to the Eſtates - 


ther, they ſhould have been Coparceners, not by the © 
Will, but by Deſcent; and the Deviſe being of the pw 
fame Effect, then as to that Matter tis void, and yeyſus 
the Common-Law ſhall take Place; and if fo, Cooks, 

then the Iſſue of the Siſter who firſt died, and the 2 Ln. 
ſurviving Siſter, ſnall be Coparceners ; adjudged marie. 
againſt the Huſband. e 
A Deviſe to 4. in Fee, and in the ſame cra Eliz. 


Will a Deviſe to B. in Fee, this makes them Join 9. 3 Leon. 


tenants. 1 0 1 2 
Deviſe to his two Sons jointly and ſeverally for Morgan's 
their Lives; this is a Jointenancy, and not a Te-. Ce 
nancy in Common, notwithſtanding the Word W 7 
ſeveraly, becauſe tis coupled with the Word 

Joint iy. | FRM 1 

A Deviſe of ſeveral Parts of his Lands to his Hambles 
Sons in Tail, and if any die without Ifſne-Mail, den verſas 
that the Survivor of each tobe the others Heir, but doth 2 
not ſay by equal Por tions; this makes them Foin- in 1 And. 
tenants, for by tranſpoſing the Words the Senſe 1940wen 
will be plain, viz. that each Survivor ſhall be the 25: Cro. 
others Heir; ſo that if the other die without Iſſue £5253 
Male, (as it happened in this Caſe) the next Bro- 1 Leon. 
ther ſhall not have his Part alone, but all the ſur- 166. 3. 


Jointenams by Deviſe. "mn 


viving Brothers ſhall be Fointenants. Leon. 262. 


As to the Word equally it generally makes a Te. Lowen 
nancy in Common; but where the Deviſe was to two ſw 


. equally and to their Heirs, this made them Foin- Bedd, 2 
tenants,, becauſe they had equal Eſtates; but if it 


And. 17. 
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Cra Eli Croke, viz. That a 


| Jointenancy by Deviſe. 

had been equally to be divided, they would have 
been Tenants in Common. 

Dickens is true, three Years before the laſt Caſe, t 


- oſs was a contrary Judgment, as reported by Juſtice 


_— Deviſe of his Lands to hit 


330. Moor Children, 'equally to be divided between them, made 
J them Fointenants : But this is not only contrary to 
a*% the fifth Reſolution in * Ratclif's Caſe, where my 

* Lord Coke expreſly tells us, That it makes a Te- 


39% unc; in Common. But it ſeems to be miſreported 


bdoth by Groke and Goldsborough ; for Serjeant Moor, 
\ Who reports the ſame Caſe, tells us, it made a T6 


nancy in | 
Furze ver-. So where the Teſtator had two Daughters and 
ſm Weeks, a Son, and deviſed his Lands to his Daughters 


A Ford equal to be divided between them. Adjudged, that 
— MM 5 is Clauſe made them Tenants in Common, but then 


1 Roll, theſe Words followed, viz. Habendum to the Survi- 


br. 90. vor of them, and to the Heirs of the Body of ſuch Stir- 
Tries 223, vivor, until each of them receive 150 L. at one en. 


tire Paymem, upon Condition that upon Payment 

of the Wau, the Will to be void. Now this ſubs 
ſequent Clauſe ſhews, That the Teſtator intended 

they ſhould be Fointenants for Life, and that the 
Survivor ſhould have an Eſtate-Tail in the whole, 

s in Truſt to pay the Portion of the other, which 


* +... might never have been paid if they had been T.. 


nants in Common for Life; becauſe the Survivor 
would have been ſtill Tenant in Tail, and by 
the Death of one her Eſtate would be determined 
before the Portion paid, which is contrary to the 
very Conditon of this Will, viz. that it ſhould 
be void upon Payment of the Portion; which 
plainly ſhews, That the Teſtator did not in- 
tend her Eſtate ſhould determine till the Portion 
was paid. | 
The Teſtator had Iſſue four Daughters, and de- 
viſed his Lands to his Wife for Life, and after her 


— 
— 


3 


VPointenancy by Deviſe. 
ave Deceaſe, the ſame to be equally divided amongſt 
his Daughters or their Heirs; the eldeſt Daughter 


here WW had at that Lime Iſſue a Daughter, and whether 5,4 
tice W ſhe ſhould have a 4th Part of the Lands was my 8 


, 


hs W Queſtion, her Mother being dead; and adjudg 
ade W ſhe ſhould ; for the Word Heirs was not added of 


to Neceſſity to make the Siſters take by Purchaſe, 2 * 
my but only to make the Heir of the eldeſt Daughter grime 


Te. to take Part of the Land, and tis the ſtronger God. 363 
rted being in the Disjuncti ve. 


- £@#a+4 4 


loor, By the Statute 4 Anne 'tis enacted, That 4 2 


T. AA ions of Accompt may be brought by one Join, . *®: 
tenant or Tenant in Common, his Executors or f 
Adminiſtrators, againſt the other as Bailiff or Rez 
ceiver, if he receive more than his Share or Pro- 
portion, and alſo againſt the Executors or Admi. 
niſtrators of ſuch Jointenant, or Tenant in Com- 
mon. | 2 
Beſore this Statute the Fointenant had no Reme · 

dy at Common Law againſt his Companion, to re- 
cover. Damages for what he had taken, more than 

his Share of the Profits of the Eſtate, or for any rx 
Goods or Chattels of which hey were Fointenants, 

but the other was to do the like if he could; for 

there was a Privity in Truſt between them, which 

is the Reaſon they muſt all join in an Action. 

But if two alone brought an Action where there tLev. 232; 
were three, and the Defendant doth not take Ad- 
vantage by pleading the Jointenancy in Abate.” 
ment, but pleads the general Iſſue, they ſhall 

recover two Parts in three. | 


hich Iſerving Rent, this is no Severance of the Jointe- „ 2 Latw. 
in- Ynancy; for he who made the Leaſe hath a Re- 173. 
tion verſion expectant upon the Determination of the 
erm, and the. other Jointenant hath the Free- 
| de- hole * and ſball 2 * 


on 
1 


3533 
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If one Fointenant makes a Leaſe for Years, re- LEY 185. 


ev. I10. 


J | Mh der in Action, &c. 
. de een am by Sree det not the 


Aylett Be to Ins two Sons, and to the Heirs Males of 
oo 55 theiy Bodtes; but that they ſhould not enter till 
| 2Cro. 256, their leveral Ages of 21 Years, and that his Exe- 
Yel, 183. cutors ſhould bade the Lands to per form bis Will in 
Bull. 42. the mean Tine. Adjudg d, That the Eftate of the 
Erecutors us to the Poſſeſſion of the Lands, ſhall 
pPrecede the joint Eftate to the Sons, and then 
the Deviſe will be, that his Executors ſhall have 
the Poſſeſſion until his Sons come of Age, and 
ä chen they ſhall have it; and the Entry of one, 
and takm Poſſeſſion when of full Age, ſhall not 
| the Fointenanicy, becauſe his Entry was 
4 Ms take the Profits, and not as to the Eſtate 
a 
viſe to her Son in Tail, Remainder to her 
two Daughters, and to the Heirs of their Bodies 
| begotten, by equal Portions, equally to be divided 
Hatelife⸗ them; * Son dy'd withont Iſſue; ad- 
. 45. Jud d, That the two Daughters were Tenants 44 
| . Common; for theſe Words in a Will may to be 
ry make a Tenancy 1 in Common. 


Joinder in Action by Executors. 


OME of the Year-Books tell us, That if 
there are three Executors, and one ſells the 
oods, he alone ſhall have the Action, - becauſe 
upon his on Contract; but if there is a Debt 
due to the Teſtator, they muſt all join. 

And one Executor or Adminiſtrator may join 

| different Things in one Action, as where the 
Curtis ver- Plaintiff nam'd herſelf Adminiſtratrix, and de- 
fesdavies, ard upon an Hidebitatus Aſſumpſit to herſelf, and 
farther declare upon an Bafa 'computaſſet to her 
aàs Ad miniſtratrit, and concluded with a Profert 
 bicin Curia, the Letters of -Adminiſtration 3 * 


7H. 6. wy 


Iſſues and Profits, -c. 367 
Non Aſſumpſit pleaded, and a general Verdict and 
entire Damages, it was mov'd in Arreſt of Judg- 
ment, that the firſt Promiſe muſt be intended 
proprio Fure, and the producing the Letters of 
Adminiſtration, was only to warrant the ſecond 
Promiſe, which muſt be Jure Iuteſfati; but ad- 
judg d, That both might well be join d in Decla- 
ration. IJviſden conta. 
The like Judgment was given four Years after - f. II f 
wards, vix. Anno 30. Car. 2. that an Executor Huff:m, 
might ſue upon two Promiſes, the one made to 2Lev.228; 
himſelf, and the other to his Teſtatorz but he 
could not be ſued with another jointly, becauſe 
one is to be charged de Bonis Teſtatoris, and the 
other de Bonis Propriis. of 


Iſſues and Profits, Deviſe thereof: 


PD a Deviſe of all the Profits, the Lands in cro. Ella: 
D Reverfion as well as in Poſſeſſion, do paſs. 139] 
So by a Deviſe of the Iſues and Profits, the De- p.rkerrer- 

viſee hath an Intereſt in the Land. U plumer 

- 'Deviſe to one for Life, Remainder to R. B. and Cr. Elia. 
his Heirs paying ſo much out of the Iſſues and 
1 Profits, the Remainder Man dies, his Son and 

Heir within Age, and ſo in Ward to the Queen, 

and nothing paid in all that Time; adjudg'd, 
That ſince the Sum was to be paid out of the 
» Tſnes and Profits of the Land, it muſt be intended 
- when he ſhall receive it. 

_ © » Bee Pyftea Tit. Profits. 


OY 
Judgments by and againſt Executors. 
8 See Tit. plene adminiſtravit. 
Uuer this Title I. hall mention, 


(A.) Judgment by Confeſſion pleaded to Action? 
' brought againſt Executor. ph "6 
er Judgment, bow, and - 
yainſt whom it ſhall be executed. _ 
(D.) Notice of Fudgment, where neceſſary. | 
Se Feme (E.) Of Sei Fa and Fi Fa' where they lie, and 
Covert / where not. ee 
335 1 As 
(A) A Djudg d, That if an Executor ſuffer Judg- 
Treyil _ 'A ment togo againſt him byDefault, he ſhall 
3 not, upon executing tlie Writ of Inquiry, give in 
Mod, Caſes Evidence want of Aſſets, for he is eſtopped as to 
308. that; he ſhould have pleaded plene adminiſtravit, or 
* ſpecially what Aſſets he had. 7 
If an Action of Debt is brought againſt an 
verſus Exerntor, he may plead; that pending that Suit, 
. R B. brought another Action againſt him for 
462. 100 L pro vero & juſto Debito owing by the Teſta- 
tor, and that he had confeſſed the Action, and had 
/ not Affets ultra to fatisfy that Judgment. The 
Plaintiff may reply proteſfando, that it was not a 
true Debt, and pro plito, he may fay, that the 
Judgment was confeſsd by Covin to defeat him 
of his Action; but ſuch Replication is not good, 
becauſe the Plaintiff ought to anſwer that Part 
of the * 2 3 w_ a 2 = _— 1 
; expreſly alledg'd by the Defendant in his Plea ; 
— and if that is true, the Judgment could not be 
Corberr, confeſs d by Covin : But the latter Caſes are, that 


Lal. 662. the Defendant need not alledge that the Bond 
- "Sw 


was made, or the Judgment obtain d pro vero 
Juſto Debito, for that ſhall be preſum'd., 

An Action was brought againſt the Adminiſtrator Palmer 
upon A Promiſe of the Inteſtate, who pleaded in ys... 
Bar a Judgment obtain d againſt him, tor a Debt 281d. 332. 
on Simple Contract, ultra quod, he had not Aſſets, 1Læv. 200. 
and did-not aver, that the Judgment was pro vero EF: 
uo Debito; adjudg'd, That was not a neceila- 


y Part of the Bar, but it ought to be alledg d in N 


the Replication, if the Plaintiff will take any 
Advantage of it. | 
Adjudg d, That where an Action is brought 
againſt Executors for a juſt Debt, and they ap- 
ar; in ſuch Caſe the Plaintiff may move the 
%ourt, that they may plead the ſame Term, if 
e fears they will confeſs a Judgment to another, to 
defeat the Plaintiff of his juſt Debt; whereas, by ;Bul@.123 
the Courſe of the Court, he might imparle to the 
next Term, | n 
Debt again an Executor for 1col. brought in Moor 193. 
the Common Pleas, and another Action was brought 
againſt him for 100 l. in the King's Bench; he con- 
feſsd Judgment in the laſt Action, which he 
pleaded in Bar to the firſt, and that plene admini- 
frravit all but the ſaid 1001, It was the Opinion 
of ſome Judges, that this was a good Plea, be- 
cauſe he 18 bound by Law to ſatisfy the firſt Judg- 
ment; but the better Opinion at that Time was 
otherwiſe, viz. That he ought to plead to the 
ſecond Action, that there is another depending 
againſt him, and that if he confeſs the ſecond, 
tis a Devaſtavit ; for by the firſt Proceſs the Goods 
are ſo attach'd in his Hands, that he ought to 
anſwer that Action. | 
But ſince, it hath been otherwiſe adjudg'd, viz. Sele“ 
that if two Perſons bring ſeveral Actions againff 2 678 
an Executor, he may conſeſs the Action, and give 
Judgment to him who brought the laſt Action. 
f | Buy - and 


400.1 


Juen by Confeſſion. 363 7 


e f en een 
| 764 +. Fudgments pleaded 
2 Fer pleaſure his Friend, if it is done without 
mo OI | | 
| (B.) So where Debt was brought upon a Bond again /t 
Brown” an Executor,who pleaded that R. B. had a judgment 
Pon, a8 nſt him for ſo much, ultra quod, he had not 
- x8id. 230. Aſſets, which Judgment was in Force, And 
upon Demurrer the Plea was held good, tho! the 
Defendant did not ſet forth for or upon what the 
Judgment was obtain'd , for if it had been yon 
Simple Contract without Notice of the Bond, it had 
Edgcomb Pilebitatis Aſſumpſit was . U againſt an Ad- 
Fade Nin rater upon a Simple Contract of the Inteſtate. 
* 588 The Defendant pleaded Payment of ſeveral Debts 
| in Bus and Bonds, and that he was likewiſe in- 
ebted by Recognizance ſtill unpaid, and alſo to 
Allington in 26701. who after the Plaintiff's Writ, 
brought an Action of Debt in the Lord Mayor's 
Court, againſt the now Defendant, on the Promiſe 
of the Inteſtate, talitergue proceſſum fuit, that he 
had Judgment, and that the Defendant paid the 
Money in Satisfaction of that judgment; then 
he pleaded ſeveral Judgments in Actions of Debt 
9 Specialities, and all paid except one of 
70col. to Cornwallis; then he pleaded plene Admi- 
wiſtravit, all the Goods of the Inteſtate, and that 
he never had any of his Goods praterguam, to the 
Value of the ſeveral Sums by him paid, in diſ- 
charge of the Judgments, Bonds, and Bills, and 
beſides, other Goods to the Value of 10s. which 
are charg'd to Cornwallis's Judgment. And upon 
Demurrer my Lord Vangban held this is a good 
Plea to the Action; for tho' the Adminiſtrator 
might have demurr'd to Allington's Action, and 
_ demanded judgment of the Writ which he had 
Power to do, becauſe he is not chargeable at Com- 
mon Law in an Action of Debt on a Simple Con- 
tract of the Teſtator, yet he had an equal Bpwer 
ds EN, not 


n 


U 


A by Exetwiors.' u 365 * 
not to abate the Mit; and thereſare may lamful - 
ly conſeſa the Action, and give Way to the Juda - 
ment if there 18 no Fraud, although he hath Ne-. 
tice of a ſonmer Action depending. . ' 4 : euren g 

Tis true, this was formerly made a Queſtion, Movr 3. 
as hefore mention d; but ſince that Time the La 


* 


s ſettled, viz. that a judgment conteſs'd in the 
aſt Action, may be pleaded in Bar to the ficſty -- 
and that it is a Devaſtavit to pay a Debt upon a 

Bond before. ſuch a Fudgment, - unleſs there are 
Aſſets to pay both; neither ſhall ſuch a Judgment, 

be ever arreſted on a Motion, or revers'd by @ 
Writ of Error meerly for that Cauſe. brig 
Debt againſt an Adminiſtrator, Who pleaded, 
that a Judgment was had againſt him in London 
in an Action of Debt, and that he had no cnn 


prater to ſatisfy that Judgment. The Plainti 
reply'd, and confeſs'd that ſuch Judgment was 
againſt the Defendant, but that before this Action Hampton. 
brought, the Plaintiff in that Adion had acknow- %% Bar- 
ledg'd Satisfaction on Record; and upon Demurrer Mend 
to this Replication the Plaintiff had Judgment, Cra. El. 
becauſe Satisfaction being acknowledg'd,the Defen- 726. 
dant cannot plead that he had not Aſſets prater to 
ſatisfy that Judgment, becauſe the Judgment wag „Mil, 
already ſatisfſy c. | ; werſin 
Debt againſ# an Executor, who pleaded a Statute Sherfield, 
enter d into by the Teſtator for 20001. and doth 2070. 102. 
not ſay it was pro vero & juſo Debito; and A 
upon Demurrer, this was held an ill. Plea, be- £hard 
cauſe it might be for performing of Covenants; 2 Cro. 8. 
= if ſuch Covenants are not broken, tis no — 
Debt againſt an Executor who pleaded + three — 
udgments, prout patet per recordum, and that he See antes. 
not Aſſets to ſatisfy thoſe Jndgments; and 363. 
ops Demurrer the Plea pas ill; = he _ 4 agg 
OL lay, ut patet per ſeperalia recorda, neither Mercer, 
R gs” 


| $366: Fudgments pleaded | 
F Cn . to 
atisfy the Judgments, nor that t were pro ve- 
rit & juſtis Debitis. © Ti A 170 
Turner's - Debt againſt ax(\\ Adminiſtrator, who pleaded ſe- 
Cas vera Judgments amounting to 5141. recover d 
e i againſt him, and that he had not Goods of the 
wncertain, Inteſtate in manibus ſuis adminiſtrand praterquam 
* wy = & grin fi non —_— 3 Valentiam 
; n pfad 5141. verſus ipſum in forma prad recuperat. 
_y 5x4 Abe Plaintiſf Wa, That one was had by Ce. 
git to pay vin, and Lett "ah other Judgment Creditor had 
it, and ſo accepted a tf Compoſition in Part of his Debt, 
ie Pee and that the Defendant delay'd to take a Releaſe 
hath we Of him; adjudg'd for the Plaintiff; for nothi 
Aſess ultra ſhall be accounted adminiſter d but what was 
F Veal actually paid by the Compoſition, and that the 
S. den. Converting any Part to his Uſe, and the neglect- 
Vene. ing ee a Releaſe, is againſt his Duty as 
8o where Debt was brought againſt an Executor, 
Meriell who pleaded ſeveral Judgments amounting ſeve- 
. rally to ſo much, and that he had fully admi- 
. niſter d, and had no Goods of the Teſtator, tem- 
x Roll. pore Mortis ſud in Manibus ſuis admini ſtrand nec 
Abr. 922. babuit die impetrationis brevis originalis prad nec un- 
egy quam poſted præter quam Bona & Catalla ad Valentiam 
77 of the ſeveral Judgments ; and afterwards he ſays, 
| preterquam Bona & Catalla que non ſuſſcientia ſunt. 
ad ſatisfaciend"the ſeveral Judgments, which is a 
meer Contradiction: Beſides, this laſt Part of the 
Plea is uncertain; for he onght to plead, prater. 
quam Bona & Catalla ad Valentiam of the ſeveral 
Judgments, and fo confeſs that he had ſufficient 
to ſatisfy them;'or if he had not enough, then 
he onght to ſay, prater quam Bona & Catalla ad 
112 De of a certain Sum, and non ultra que 
eiſdem Debitis obligat onerabilia exiſtunt. - p 
5 . 1 * . Apd 


x 
oy 


| e recutors. 367 
«And fo it is in Yaugban, praterguam Bona & Ca- Vaugh, = 

talla ſuſſcientia, to ſatisfy the Judgments and Sta- 3 · 
tutes, and aver they are not ſatisfy'd, and that 

the Goods are chargeable with the ſaid Judgments, 

and then the Plaintiff muſt reply, That he hath 


Aſſets ultra to ſatisfy the ſame, 
Debt againſt an Executor, who pleaded ſeveral 


Judgments, &c. The Plaintiff reply'd to every *Mod. 33. 


one of them obtent per gs and this is the 
beſt Courſe , for if he reply, That ſeperalia Fudicia 
were obtain'd by Fraud, if one is Cond to be a 
true Debt, it will be againſt him. . | 
Debt againſt an Adminiſtrator, who pleaded two Charneck 
nizances acknowledgd by the Inteſtate 2/1 
which were not ſatisfy d, and that he had not 288 
Goods or Chattels of the Inteſtate praterquam Bo- 118, 153. 
ua EY Catalla, which did amount to what was due 
on the ſaid R izances; adjudg'd, this was 
not a good Plea; for he ought to have pleaded 
that he had not Goods praterquam Bona, to * 
the two Recognizances, or no Goods beyond ſuc 
a Value, which did not amount to the Sums due 
on the Statutes. 
So where Debt was brought again an Executor Davage = 
for 1001. he pleaded, that R. B. had recover d 7 
191. of him for Rent, ultra quod, he had not gd. 0. 
Aſſets, and upon Demurrer this was held an ill Lev. 232. 
Plea; for he ought to have pleaded, that R. B. 
had recover'd 191. of him for Rent, and that he 
had not Aſſets, but to ſo much, and ſhew the Sum 
certain to ſatisfy the Debt of 191. ultra quod he 
had not Aſſets. But. Levintz tells us, this is but 
Form, and had been good upon a general Demur- 
rer; but this was a ſpecial Demurrer, and there- 
N held «if iy we A 

So Aſſumpſit againf an Executor upon the Promiſe Jefferies 
of his Teſtator, he pleaded a Recognizance, and / Dee, 
ſeveral Judgments, and Payment of them, _ en 
| that 


— — — — 


* 
* 


„ Fudgments pleaded | 
__ **"* that he had no Goods" preterguam Bona & Catilla 
al valentiam of the ſeveral Sams paid on the ſaid; « * 
- Judgments, & preterquam Bona to the Value of + W+ 
$f que onerat” exiſtunt, and are not ſufficient to 
tisfy the Recognizance. The Plaintiff reply'd, 
oteffando, that the Judgments were had by 
Fraud and Covin, and pro placito that the Defen- 
daant did not pay the Money on a Judgment to 
one of them, nor the Money on a Judgment to 
another, and ſo to the reſt & de boo ponit ſe ſuper 
riam, and as to the Recognizance, that it was 
_ .. ſatisfy'd and kept on Foot by Fraud. And upon 
Demurrer to the Replication it was objected; 
That it was double and manifold, putting too 
mung Things in Iſſue, when one would have 
fſerv'd, but adjudg'd, That the Replication was 
good, for the Plaintiff had his Election to tra- 
verſe all or any of the Judgments; and it was his 
| beſt Courſe to traverſe all, becauſe he might be 
miſtaken in one. | | 
Warcvp | Debt againſf an Executor who pleaded ſeveral 
1 udgments, and that he had not Aſſets ultra, Ic. 
Cart, 223, The Plaintiff reply'd, That they were kept on 
PFcot by Fraud. The Defendant rejoin'd, That 
he did not keep them on Foot by Fraud. And 
upon Demurrer to this Rejoinder it was held ill, 
becauſe he did not ſay, that he did not keep them 
or any of them on Foot by Fraud, which my Lord . 
x Lutw, WS held to be a Negative pregnant. Though 1 
241, where Infancy was pleaded to an Aſſumpſit r 
Wares fold and deliverd, the Plaintiff reply'd, 
it was for Neceſſaries; and the Defendant rejoin'd, 
that the Goods deliver'd were not for Neceſlaries : 
Upon Demurrer to this Rejoinder, the like Ex- 
,ception was taken, viz. that the Goods or an Part 
thereof were not for Neceſſaries, yet the Excep- 
| tion was difallow'd; for if any Part of it was 


#. 77 
l 


* 


8 "by Exeemors. 
for Neceſſaries, it ought to be ſhew@ on the other 


* Side: pes 
"MW Debt ag an Executor upon & Bond of the Maſon 
Teſtator. The Defendant pleaded two Judgments verſus 


Srra tron, 


obtain d againſt his Teſtator and ſet them forth, Mod. 36. 
and that he had not Aſſets ultra 40s. to ſatisfy | 
both the ſaid Judgments. The Plaintiff reply 
That ſo much was paid on one Judgment, and ſo 
much on another, and that they were kept on 
Foot by Fraud: And upon Demurrer to this Re- 
lication becauſe it was complicated, and no 
«rice * Jus be taken; — — had 
t the JuJgments together, by alledgin 

oy were kept on Foot by Fraud; yet it was ac. 
judg d well enough. 

Debt again an Adminiſtrator, who pleaded a Seaman 
Recognizance not ſatisfy d, and a Judgment in , bes, 
Debt for 50001. on a Note payable with Intereſt * © 37 
on Demand, and that the ſame being not ſatisfy d 

till ſuch a Day, the Intereſt amounted to 700 l. and =— 
ſo judgment againſt him for the Principal and | if 
Intereff, mentioning the certain Sum, and that he | 
had not Aſſets ultra 40 l. chargeable to this Re- | 


cognizance and Judgment. And upon Demnrrer 

to this Plea the Plaintiff} had Judgment, becauſe 1 

the pleading the Judgment for Intereſ is a Deva- 1 

favit, for the Defendant ought not to have ſuf- 1 

fer'd ſo much Intereſt to be in Arrear, and ſo Judg- 

ment was againſt him upon that Point; beſides, ö 

he ought to have pleaded a defect of Aſſets before | 

the Intereſt incurr d, and that being not pleaded, 

ſhall never be intended. „ e | 

Debt upon Bond againſt an Executor who plead- Hancock |} 

| 
| 


ed ſeveral Judgments in Bar, ultra quod he had js 
not Aſſets. The Plaintiff reply'd, That placitum 1810. 429. 


el minus ſuſfciend, &c. for that Satisfaction wass 
acknowledg'd upon one of the Judgments, and 
that the other were kept on-Foot by Fraud, — 


is 4 


l 
[ 
| 
' 
| 
' 


the Judgments make but one Plea in Bar. 


/ 


Judgments pleaded 


be taken reſpectively to the ſeveral Judgments, 
and that the Word Placitum takes in all; for all 


Debt upon Bond againſt an Executar, who plead- 
ed r againſt himſelf as Executor upon 
anot of the Teſtator, but did not con- 
clude his Plea (as he ought) prout patet per recor- 
dum, and pleaded other Judgments well enough; 
and that plene adminiſtravit omnia Bona Teftatoris 


Judgments, and not ſufficient to ſatisfy them. 


he Plaintiff reply d Proteffando, that the Judg- 
ments were obtain d by Fraud, pro placits he fad. 
that at the Time of the Writ brought, there was 
not more than 100 l. owing on all the Judgments, 
and that the Defendant had at that Time Aſſets 
ſufficient to pay all the ſudgments, and the Debts 
due to the Plaintiff, and that he ſuffer d the Judg- 


ments to remain in Force by Fraud. And upon 


a general Demurrer it was adjudg'd, That this 


Replication was good as to the general Way of 
pleading Aſſets ſufficient to ſatisfy all, but be- 


cauſe the Plaintiff had not laid any Place where 


the Defendant had Aſſets, this was held incura - 
ble; and though the Plea was ill, by not con- 
cluding as to the firſt Judgment prout patet per re- 


cordum, yet ſince the Plaintiff had not taken 


Advantage of it, but paſſed it over by his Repli- 
cation, and had ſet forth other Matter to be try d, 


+ viz. Aſſets at the Time of the Writ, that Fault 


was curd, In, . | 
As to Replications in general, tis to be ob- 


ſerv d, that where an Executor pleads a Judgment, 


it muſt appear by the Replication, that ſome 
Allets remaip in his Handy after all is a ; 
Sit | 0 


boc parat eſſ veriſcare, but doth. not ſay per recor- 
dum. And upon Demurrer to this Replication it 
was held * for hoc parat eft. verificare, ſhall 


rr . =» 


e 103. which was charged with the ſaid 


WD nyc - math oma. 


es 8 82. 


by Executor. _ 


for until that appears, the Defendant hath done 
the Plaintiff no Injury; as if an Action of Debt 
is brought againſt an Executor, and he pleads a 
Judgment had againſt him for 2001. and Execution 
iſſu d, and another Judgment of 1001. and tra- 
versd that he had not Aſſets but to ſatisfy the 
Execution for 2001. this was adjudg d a good Plea, 
and that the Plaintiff muſt reply that he had 
Aſſets in his Hands, ultra the 200 l. and ultra tage 
100 l. for before that is ſatisfy'd the Plaintiff could 
not be entitled to his Debt. a | 5 
And therefore, if any Part of ſuch Plea is not Vaagh. 
true, yet that can be no Reaſon why the Plain 524 
tiff ſhould have judgment; for, as my Lord 
Vaughan calls it, tis a ſpungy Reaſon to ay that 
the Plea is entire, and that if any Part of it is 


falſe, the Plaintiff muſt have Judgment; for if | 


the falſeneſs is not material, nor any wiſe hurt- 
ful to the Plaintiff, or beneficial to the Defendant, 
why ſhould the Plaintiff have what he ought not 
to have, or the Defendant pay what 1s not his due. 
As for Inſtance, ſuppoſe the Defendant pleads 
ſeveral ' Judgments obtain'd againſt his Teſtator 
and himſelf, and that they were marry'd at the 
Time of fuch Judgments obtain'd, which in 
Truth was not ſo, Should this Falſity cauſe the - 
Plaintiff to recover? Certainly it would not. : 
Debt againſt one as Adminiſtrator to R. B. he Smalpyce 
pleaded a Judgment obtain d againſt him ag Exe. 3 
cutor to R. B. and this was held good; and fo it pou 
was many Years afterwards in a like Caſe, viz. 66. 
Debt againſt two * Executors, who pleaded a Judg- * Parker 


ment had againſt one of them as Adminiſtrator ; verſe X 
mys, I 


and upon Demurrer it was inſiſted, that they Ie 
ht to have abated the Action, upon which the . | _ 

Judgment was had by their Plea, viz. That he 

vas Executor and not Adminiſtrator ; beſides, that 

Action was brought againſt one alone, when = 

ME _ ought 


4 
— — — DC — - 


ought to 


'Plea was 


Judgment, Exerutor 


ery 


—_ Debt aga 


Judgment, becauſe the Charge ſurvives, and ſhe 
| is not liable, n gl 
Ordway _ ny mes againſt the Inteſtate, and a &i Fac 
verſus 8 his Adminiſtrator, who plead plene admi- 
Godfrey, © niftravit z and upon a Demurrer, (but it doth not 
575. Appear whether a General or Special Demurrer)-it 
Was adjudg'd no good Plea to a Charge upon a 
— Judgment; for it 4 the Goods came to his 
Wrenham, ds, which he adminiſter'd, and that he might 
Moor 158. do by Payment of Debts of inferior Nature to 
r Judgments. | | | a” TH | 
Tpecebet But Amo 23 Car. my Lord Rolls was of ano- 
verſe ther Opinion, and ſo was my Lord Anderſon in 
Woolſton, the Caſe of Ordway, for he ſaid, there is not an 
Allen 47. priority of Debts on Record, unleſs in the Caſe 
Wee of The Queen : 09-4008 
| Newton And Trin. 6 W:l':, \| Holt, Chief Juſtice, -held 
pſi the Plea to be good on a general Demurrer, and 
11 IMod.20's that the beſt pleading was to ſhew, that no Goods 
+#8«1k.296, came to his Hands except ſuch ; and then to ſhew 
8. C. how he adminiſtred. Dj 
(C.) As to an Executor's dying after” Fudgment, 
in ſuch Caſe, bis Executor cannot ſue Execution upon 
" that Judgment, for no Body can do it, but he who 1s 
| ſſubjed 


r Y 


n AG a 29 at on as. cas 


| ys own Uſe ; for it doth not make it a proper cap. 


Fe 


dying after Judgment, 


faubjet "to pay the Bots of the firſt Tolar, which 9 42 


ſuch an As * i ot.” And this my Lord Cole Verkyns 


ee for Lew in +" Brudenel's Caf; but two Cl, 


Years afterwards, in the Caſe of — Clarks Cro. Elia. | 


the Court doubted- of it, and therefore would d& 33 


liver no Opinion, 668. 


But the true Reaſon is, tecuuſy the: Recovery r 
by the firſt Executor is in auter Uroit, and not to vilti oY 


Debt to him, but it remains due to the Teſtator, | Ben. ny 
und to him who ſhall afterwards adminiſter ; . a Long 
that the'firſt Executor being dead, the Sit is des w 
termin d, and ſhall not be view y any but by Me 
him who comes in that Right. 10 Weites 
80 Where an Adminiſtrator bre t an Addion a 
of Debt for a Debt due to the Inteſtate, and had el. 33. 


is Adminiſtrator cannot have a Sci Fuc upon 2 Cro. 4. 


that Judgment, for want of Privity between one 


Adminiſtrator and 'tinother. The Sci Far ' is 
dunded on a Record; and he who will have an 


Action upon ſuch Record, muſt make himſelf 


privy to him who is a Party to the Record, which 

one Adminiſtrator cannot do to another; for the 

laſt Adminiſtrator doth not claim under the Au- 

of the firſt, but by Virtus of A 

on from the Ordinary. 

And not many Years before Asdns held, that Parkes ver- 
if if Julg gment is had againſt an Executor, and a 83 
N Fac' awarded; but before it was exechted he — Elize 


ted to the Plaintiff, who brought an Action 1er. 
inſt the Defendant for taking the Goods by © 


Virtue of the Sheriffs Warrant; and it was ob- 


jected that it was illegal, becauſe the Plaintiff 
was Adtniniſtrator, and the Jud t was not 
obtain d againſt him, and therefore a new ger 

ceſs 


1 and before — ann dy'd Inteſtate, Moor 8g 


dy'd Inteſtate, and Adminiſtration was commit- let 372. 


Judęment, Executor 
cet ought to be awarded, viz. a Sci Fac to ſhew 
Qauſe why the Defendant ſhould not have Exe- 
cution; but «djudg'd, * That the Property of the 
Goods was bound the Time of the Tefe of 
the Writ of EI Fac}, and that notwithſtanding 
the Death of the Executor, the Sheriff migh 
32 execute the Wrir on the Goods in the Hands o 
. 3:44 "hl e K 5 In = 
Nargate, So where Ju gment was _ an ecutor 
— Og Band of the Tefator, and before Execution 
Cro, Car. de lied Inteſtate, and Adminiſtration of the 
165. w. Goods of the Executor, and alſo de Bonis non, &c. 
Jones 214. of the Teftator was granted to the Defendant, 
againſt whom the Plaintiff, who had obtain d the 
Judgment, brought a &ci Fac as Adminiſtrator 10 
the firſt Tofator, and alſo to the Executor, and 
this was to ſhew Cauſe why he ſhould not lere 
Execution. The Defendant pleaded plene 
Hravit, the Goods of both. The Paint ren 578 
That he had Aſſets of the firſt Teſtator, — 
it was found; adjudg'd, that it was well brought, 
for though where an Fxecutor hath a udment, an 
dieth Inteſtate, his Adminiſtrator ſhall not have a 
Si Fac”; 5 yet where Judgment 18 had againff an 
Executor, for a Debt owing by the Tefator, and 
he dies Inteſtate, ſuch Judgment may be executed 
| by a Sci Fac' againſt the Adminiſtrator de Bonis 
non, c. of the firſt Teſtator, becauſe he ſtands 
in the Place of the Executor. 
Hann An Executor was Plaintiff and had Judgment, 
verſus and ht an Elegit, and before the Debt 
Bowd*) was levyd be died Inteſtatez the Adminiſtrator 
29 de Bonis non ſhall have the Advantage of this 
Judgment, becauſe by taking out the Elegit, 
the Intereſt was veſted ; but tis otherwiſe; if 
the Execution had not been actually taken 


out. Ded. 
Aud 


, 35 Py of g -o a, A oh” hed =o os abi Ln Bos 


— 


Ain after ug ment. 
And ſo it was adjudgd many Years before, viz Cleve 
That an Adminiſtrator ſhall have the Benefit oi a ——— FF. 
Judgment obtain d by an Executor, if ſuch Exet w. Jones 
cutor do proceed to Execution in his Life time; as 385. 
if he take out an Elegit on the judgment, or an Cro. Car. 
Extent or Liberate upon a Statute, and die Inteſtate 
before ſuch Writs are actually executed; but if it 
had been executed, then the. | Adminiſtrator de 
Bonis non of the firſt Teſtator ſnall have the Be- 
nefit, becauſe tis a Chattel veſted in his Right. 
Buy a late Statute tis enacted, That the Death 17 Car. 2. 
of either Pariy between the Verdid aud Judgment ſball <*P: 5. 
not be alledg d for Error, ſo as the Fudgment is enter d 
within two Terms after the Ver dice. v. 
Alſter this Statute an Action was brought againſt Wbeatly 
the Teſtator, which was try'd-at the Summer 7e 
Aſſizes, and the Plaintiff had a Verdict; but 87g. 
before the firſt Day of Mic haelmas Term the Teſta- 1 Sid. 397. 
tor dy d. Afterwards in that Term Judgment Lev. vo, 
was entred by Virtue of the Statute, and a Sc# 23% 255. 
Fac was brought againſt the Executor, who 
pleaded, that the Teſtator owed him 100 l. on 
Bond; and farther pleaded, That my Lord Ar- 
lington had obtain d a Judgment againſt him, and 
that he had not Aſſets ultra 401. which he re- 
tain d to ſatisfy. himſelf, and to diſcharge that 
Judgment. The Queſtion was, Whether the 
Judgment now enter'd, ſhall be made a Judginent 
againſt the Teſtator in his Life-time by the Help 
of this Statute ; if ſo, tis to be paid before a Debt 
due on a Bond, and whether a Judgment upan 


* 


= 
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= 
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which no Sci Fac was ſued, ſhall be pleadable to 


a ſudgment on which there is a Sci Fac” ſued. 
Juſtice Twiſden was of Opinion, That the Intent 
of the Act was to make the Judgment good, and 
that it was not to be avoided by alledging the 
Death of either Party for Error, and that it was 
not to extend the . itſelf any farther than 
1 | C it 


373 


[ 


— 


: 1. 
. - 
— 5 \ 
3 - — 
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* | 
* . 


Judgment, Teftator dying, &c. 
it was at Common Law, which is only from the 
Time of the Entry; but this would make it re- 


late to the Time of the Verdict given, and make 
it alſd a judgment againſt the dead Man, as if he 


was actually living, and that it would be ſuch a 
Vidio Juris, as would be a certain Prejudice to- 
the Deferidant to defeat him of a juſt Debt due on 
a'Bond; und a Debt of a ſuperior Degree, to a 
Debt upon Simple Contract before * 
was enter d. But my Lord Hales was of another 
Opinion, That the Judgment ſhall relate to the 


Verdict, and that by the Help of the Statute, tis 


Farrow 


Brooks, 
Mod. 188. 


made a Judgment from that Time. —_ 
Judgment againſt the Defendant, and a Fr Fae 
de Bonis & Cutullir, Ce. before the Execution of 
the Writ, the Defendant died Inteſtate; the Ad- 
minĩſtration being granted to his Wife, the Writ 


. was executed upon his Goods in her Hands, and 


held good without ſuing forth a $7 Fac', becaufe 


the Property of the Goods was bound by the Teſ 
. of the Fi Fac, ſo that a Sale made of them Bona 


fide could not be avorded'; and fince the Inteſtate 
himſelf could have no Plea to the Fi Fac, Care 
ſhall not be taken of his Adminiſtratrix to let 
her in to any Advantage to plead a Sci Far ; 


but this was againſt the Opinion of my Lord 


Vaug ban f | | 
(D.) As to Notice of Fudgments, it hath been ruled, 
and ſo is the Law, that an Executor is not bound to 
tale Notice of a Fudgment againſt bis Feftator, be- 
cauſe he is not privy to his Acts; though a 
Judgment is Matter of Record, yet that makes 


no Alteration in the Cafe; for an Executor is no 


more bound to take Notice of a Record, than the 
Court in which tis recorded, who are not bound 
to take Notice of their own Records after the 
firſt Term; and by the ſame Reaſon, an Exect- 
tor ſhall not take Notice of ſuch Judgment at his 


own 


Judgment, Notice thereof. 37 
dun Peril, but jt ought to have Notice given; * 
and this appears by the Caſes 9 1 
Wi Debtor by d and alſo by y Recognizance , And, 17 
gment was bad upon the Bond, an before r of £ 
Execution the Obligor made his Wife E Executrix, 
and died, then his Goods were taken in Execution | | 
upon the Recagnixance. And afterwards, the Bond 
Creditor brought a Sci Fac againft the'Executrix,, 
toſhew Cauſe why he ſhould not have Execution- 
on the Judgment; to which ſhe pleaded” the Exe- 
cution on the Recognizance; and it was held a 
Plea, becauſe ſhe being chargeable with the 
juſt Debts of the Teſtator, and Execution being 
actually taken out for ſuch a Debt, ſhe could not 
ptevent its being executed, eſpecially having 10 
Notice of the Judgment on the Bond 
But about three Years afterwards, the like Caſe Binh 
happen d again, where the Adminiſtratrix had Read, 
Notice of a Judgment on the Bond, for ſhe brought Cre. Elis. 
4 Writ of Error to reverſe it; and whilſt it Was 73% $220 
depending, the Inteſtate's Goods were taken in 4.760 
Execution upon a Recognizance ; then the Judg- 2 grownl. - 
ment was affirm'd on the Writ of en and 3 39) 1 
upon a Sci Fac brought, the — aver emmy 
the Execution on the R at ſhe 
had not alia Boua, &c. and the 18 was held _ 
1 though the Plaintiff had declard, that unn 
| ice of the Judgment on the Bond: ker ore | 
when the rs paid the Debt on the 152. 6. 
Recognizance, ſhe-could not plead the Judgment | 
on the Bond, becauſe, whilſt the Writ of Error 
was depending, ſhe could not tell whether it 
would be affirm d or not. 
(E.) In ſome Caſes a Sci Fac lieth, and i in favs not, 
upon a Fudgment again! an Bene, the PET er 
it lieth not, are as follow / 


Ce e 4 STA 


=" wy 


2 


— pay” OE ET WC IVE TRIO ICTIR 


cd © 8% 05 


378 Judgment agalnſt ant 
Aldworth . The Plaintiff had Judgment againſt an 
ng ore. Executor to recover de Bonis Teftatoris,, and upon 
= 530. a Sci Fat the Sheriff return'd wulla Bona Teftato- 
2 And. 55, ri; thereupon the Plaintiff ſuggeſted, That the 
Executor had waſted the Goods, and brought a 
ci Fu againſt him to ſhew Canſe why he 
ſhould 'not have Execution de Bonis Proprits, to 
which the Executor demnrr'd ; for ſuch a Sci” Fac 
Will not lie upon the Suggeſtion of the Party, nor 
without the Sheriff had return'd a Devaſtavit. My 
Lord Ander ſon, who reports this Caſe, tells us, 
the Sci Fuc will not lie, becauſe it varies from 
the Judgment, for that was de Bonis Teftatoris, 
and this is de Bonis Propriis. i 
* So where an Executor pleaded plene adminifira- 
1 vit, and the Jury found Aſſets as to Part of the 
Debt, whereupon the Plaintiff had judgment 
ſor ſo much; afterwards he ſuggeſted Aſſets to 
the Value of the Reſidue of the Debt, and 
brought a Sci“ Fuc againſt the Executor; and 
adjudg d that it did not lie, for the Judgment did 
not warrant it, he ought to bring a new Action 
,__ +4» Debt. Kh Fette r WHT926: 
paſt. l! So where the Obligee dy'd Inteſtate, and his 
— Adminiſtrator brought an Action of Debt on the 
Palm.443. Bond, and had Judgment, and then the Admini- 
Latch. 140 ſtrator dy'd Inteſtate, and || Adminiſtration of his 
De Boni Goods Was granted to the Plaintiff, who brought 
£ roy Ad two Sci Fac' on the Judgment, and upon two 
| Tofater, Nichils return d, had judgment: Now though this 
was irregular, it could not be ſet aſide upon Mo- 
tion, for he ought not to have brought a Sci” Far 
Stiles 251. upon the Judgment, but a new Action of Debt 
* 3 on the Bond. 8 een en 25 1 
verſus An Executor recover d a * Judgment for a Deht 
Lewknor, due to the Teſtator, and before Execution he dy d 
1 on 23- Inteſtate, his Adminiſtrator cannot have a 1 Sci 
— 4 Fut upon this Judgment for want of Privity 1 
1 | when 
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when. the Executor a 'd Inteſtate, his Teſtator is 
alſo dead Inteſtate, ſo that the Judgment and Re- 
covery is void. * like Point Was adjudg d be- 
tween Tate and G. | Moor 680 

. An 9 — brought an Action of — 55 
Debt for a Debt due to the Inteſtate, and had 2 © nora 
Judgment, and ſhe died Inteſtate. The Plaintiff 
took out Adminiſtration de Bonis non of the firſt 
Inteſtate, and brought a Sci Fac' to have Execu- 
tion of that judgment; but adjudg'd, that it 
did not lie for want of Privity, he ought to bring 
, — Action of Debt, againſt the Opinion of 

aw 4 
Fat where the Defendant, againſt whom the Fudg- rr 
ment is obtain d. dies, the Plaintift may have a Sci La, 5 . , | 
Fac” againſt his Executors, and againſt a Stranger 
who enter d. 

And ſo it was adjudg d Anno 19 Car. 2. viz. 
Judgment in Ejectiment, . The Adminiſtrator 2 
brought a Sci Tac a gaipſt the Tertenants, - and nan of 
againſt the Defendant to ſhew Cauſe why he Skinner, 
ſhould not have Execution. And upon Demurrer * 50-31% 
it was objected, That the Sci Fac' did not lie 
_ the Tertenants, but adjudg'd that it did 
ie 

As to the Place where it muſt be brought, that 
muſt be in the ſame County where the Action is RIG | 
laid, upon which the Judgment was obtain'd; as — ph 
whive: udgment was had againſt an Adminiſtra- Wharton, 
tor in an Action of Debt on a Bond laid in Cum- Hob. 4. 
berland, and the Plaintiff brought a Sci Fu on-2 ©'%: 
that Judgment in Weſtmoreland, and upon two BR 
Nichils return'd, had Judgment; but upon a Writ 
of Error that Judgment was revers'd, becauſe the 
Kei Fac muſt be brought in the ſame County 
where the Action was laid. 

Libel-in the Spiritual Court for a Legacy. The — s 
Pejengant pleaded, That . R. had recover d ſo — 

Cc 3 much Moor 917. 


" Fudgments,' by and againſs — 
much Money in an Action of Debt at Common 
Law, ultra quad he had not Aſſets. The Plaintiff 
reply d, That the Recovery was by Fraud and 
Covin; and that V R. who had recover d againſt 
the Defendant, offer d to diſcharge the judgment; 
but he (the Deſendant) would not accept the Re- 
leaſe. Thereupon the Defendant mov'd for a 
Prohibition, ſuggeſting, that Covin was not ex- 
inable in the Spiritual Court; but the Prohibi- 
tion was deny d, and adjudg'd that it was exami- 
nable in that Court. SU ls Ad 
Jordan Error in B. R. to reverſe a Judgment in C. B. 
verſus obtain d againſt an Executor, who pleaded ſeveral 
_— „e Judgments had againſt him; and the laſt he 
x leaded thus, viz. That V. R. in eadem Curia im- 
8. c. placitaſſet, &c. and had obtain'd Judgment in 
x Mod. 50. I inity Term, but did not ſay in what Lear; and 
1 upon 4 general Demurrer the Executor had judg - 
ment in C. B. and now the Error atlign'd was this, 
Uncertainty in Point of Time when the judgment 
was recoverd; for if ſuch pleading ſhould be 
allow'd, it would be difficult for the Plaintiff to 
find out the Record, and it would bar him of the 

Plea that it was kept on Foot by Fraud. 
Thomp- Debt upon Bond againſt an Executor, who 
| fonyw/w pleaded ſeveral Judgments obtain'd againſt him 
| en ak upon Bonds owing by his Teftator, and that he 
= . had not Aſſets ultra, c. The Plaintiff reply'd, 
as to one Bond of 2001, the Condition was to pay 
1001, and no more, and fo ſeverally to the reſt 
of the Bonds; and that the Defendant had Aﬀets 
to pay the Plaintiff, and ultra to ſatisfy the leſſer 
Sums in the Conditions mention'd, viz. at ſuch a 
Place. The Defendant rejoins, that he had not 


Aſſets ultra to ſatisfy the Debts and Fudgments 
ſet forth in his Plea ; and upon a ſpecial Demur- 
rer it was objected, that this Rejoinder was no di- 


Jbs 


rect Anſwer to the Replication, but very ambign- 
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! ous; for he ſhould have rejoin d That he had not. : 


a 

f Aſſets ultra to ſatisfy the leſſer Sums, and not to 

| make the Penalties. of the Bonds Parcel of the .. - | 1 
t Huez-but adjudg'd, That the [Penalties are d on 
z Debt till the Obligees are ſatished ; and by thoſe  _ * 
— Penalties the Defendant ſhall protect himſelf a- : 
L gainſt the Payment of any other Debt; - unleſs 

. the Plaintiff had reply d ſpecially, that the Ob- 

ligees would have accepted the leſſer Sums, but, 

that the Defendant refus d to pay them, and kept. 


the Judgments on Foot by Fraud and Covin. 


. Debt againſt an Adminiſtrator on a Bond of Buckley 
1 401. he pleaded that the Inteſtate was indebted to 10 
e V. R. in 250 l. on a Statute-Merchant, yet in — 
I» Force, and that he had not Aſſets ultra 40 l. to 
n Catisfy that Statute. The Plaintiff reply'd, That 
d the Roll was burnt; and upon a Demurrer to this 
3 Replication three Judges held, that the Replica- 
8, tion was good, becauſe by the Demurrer the De- 
t fendant had admitted that the Roll was burnt, 
e and if ſo, it could. never riſe up in Judgment agai 
0 him, becauſe by the Act 23 H. 8. cap. 6. Execu- 
e tion is to be made on Statutes-Staple in ſuch Man- 
ner as therein provided; and the Statute-Staple 
0 refers to the Statute-Merchant, and that to the 
n Statute of Adlon Burnell, Anno 13 Ed. 1. by which 
e tis enacted, That if it is found by the Roll that the 
l, Debt was acknowledg'd, and the Day of Payment. 
y paſt, that then, Cc. Now if the Roll is burnt, it 
| cannot appear that the Day of Payment is paſt, 
ts and by Conſequence there cannot be any Execu- 
er tion; beſides, the Cognizee in pleading muſt ſa 
A bic in Curia prolat, which is now become impo 
pt ble; but Vangban, Chief Fuſlice, held the Plea 
ts good, and the Replication ill; for admitting the 
. Roll was burnt, the Plaintiff cannot avoid it hy 
i- ſuch Replication, for tis againſt a Rule in Law, 
1 uf G66 that 


1 
ae. 


Ld 


that a Matter of Record ſhall be avoided by Mat- 
ter of 'F-&, tis a Caſe proper for L quit. 


B. verſus Debt againſt an Adminiſtrator on a Bill penal 


Bolton, 
1 Lutw. 


445. 


ney into by the Inteſtate. The Defendant 
4 * Bar ſeveral judgments obtain d againſt 

imſelf as Adminiſtrator, upon the Bonds of the 
Inteſtate, arnounting to 1151, and that he had 
fully adminiſter d præterquam 10 which was not 
ſuffſcient to ſatisfy the ſaid Judgments; ' There 
was an ill Replication, and a Demurrer to it, and 
it was objected that the Plea was ill, becauſe the 


Defendant had pleaded ſeveral Judgment, with. 


Clerke 
verſns 
Wi thers, 


out ſhewing that they were not ſatisfyd, and this 


: was held a good Exception. 


An Adminiſtrator got judgment by default a- 
gainſt one Clerke, upon a Bond given to the In- 
teſtate, and deliverd a Fi Fa to the Sheriff 1 
Ang. who ſeiſed the Defendant's Goods, and about 
eight Days afterwards the Adminiſtrator dy d. 
and the Sheriff retorned. that he had ſeiſed 
Goods to the Value, &c. but that they remain'd 
in his Hands for want of Buyers. » Afterwards, 
ix. on the 25th of September, the Sheriff was re- 


mov'd; and the Defendant ſuppoſing that the 


Execution was abated by the Death of the Admi- 
niftrator, brought a Sci Fa' againſt the old Sheriff 
to have Reſtitution of his Goods, for that the Pro- 
perty was not diveſted out of him by the Seiſure, 
becauſe the Execution was not perfected; but 
Judgment was given againſt him in C. B. and af- 
firm'd in Error in B. R. tis true it was inſiſted, 
that the Execution was abated by the Death of the 
Adminiſtrator, and could never be perfected after 
his Death for want of Privity ; not by the Execu- 
tor of the dead Adminiſtrator, becanſe he himſelf 
came in anter droit ; not by the Adminiſtrator de 


Bonis non of the firſt Inteſtate, becauſe he comes 


in Paramount the judgment; but adjudg d, That 


the 


WWE N # 
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J the Execution was not abated by the Death of the 
Adminiſtrator, but that the Sheriff might pro» 
| ceed tor he hath nothing more to do with the 
| Adminiſtrator-Plaintiff, becauſe the Writ com- 
mands him to levy,&c.-and to bring the Money = 
1 into Court, and this is not hinder d by the Death 
| of the Adminiſtrator z- but the old Sheriff is ſtil Y! 
t compellable to do it, becauſe an Execution is an 
2 entire Thing, and he who begins muſt end it; 
1 Therefore an Adminiſtrator de bonis non, may pur- 
e ſue an Execution thus begun, and this he may do 
- by a Diftringas nuper vicecomitem, i e. that the new + 
$ Sheriff ſhall diſtrein the old Sheriff to fell the woe 
Goods, and to bring the Money into Court, or to. 
- deliver it to the new Sheriff, which ſhews that 
. his Authority continues by Virtne of the firſt 
1 Writ. That when the old Sheriff hath ſeiſed; 
t he is compellable to return the Writ, and is liable 
l, to anſwer the Value therefore by ſuch Seiſure, 
d the Property is diveſted out of the Defendant, 
d and he is diſcharged, and no farther Remedy can 
8, be had againſt him. And laſtly, ſince an Admi- 
e- niſtrator de Bonit non may, by Virtue of the Sta- 
e tute 17 Car. 2. cap. 13. have an Execution upon a 
1 Judgment after a Verdict obtained by an Execu- 
ff tor or Adminiſtrator; (tho here it was by De- 
0. fault) yet tis reaſonable, and within the Equity 
e, of the Statute, that he ſnonld be permitted to per- 
at fect an Execution thus begun, tho' the Statute 
f- doth not mention Executions, eſpecially ſince the 
d, Right is now veſted in him. | 
be Debt upon Bond againſt an Executor, who afton 
er pleaded fix ſeveral ſugdments far 100 J. each of w/w 
u- them, and that he had not Aſſets ultra 10 I. the 184. 200 
If Plaintiff replied ſeverally as to five of the Judg- 7. 
de ments, that they were kept on Foot by Fraue. 
es and in each Plea he pray d judgment for his 
Debt and Damages; and as to the ſixth Judg- 
e V „ 4 "of 


went 


ment he reply'd, That the Defendant had Aſſets 
ultra 10 I. and concluded to the Country; and 


Ferſme 
Leighton, 
 pualk 3ro, 


judged, That the Plaintiff might reply to eachJudg- 


Whilſt an Action was 


* 


Judgments by and againſt 


a Demurrer to this Replication 1t was ad- 


ment ſeverally; but that this Replication was ill, 
becauſe where the Defendant pleads fix Fudgments, 
he confeſſes Aſſets for above ue; and if the Plain- 
tiff in his Replication tenders an Iſſue that the 


Defendant had Aſſets ultra fuch a Sum, tis 


ill, becauſe by his pleading fix Fudgments, he had 


confeſſed that before. 1 4 8 
depending againſt an 
Adminiſtrator, he ſuffered Judgment — had 
againſt him by another, but did not plead that 
Judgment to the Action then depending, but 
ſold Part of the Inteftate's Goods to ſatisfy that 
Judgment; afterwards the Plaintiff in the firſt 
Action got Judgment, and upon a Fi Fa to take 
the Goods in Execution ; the Sheriff levied Part, 
and as to the reſt, he return d a Devaffavit by the 
Adminiſtrator; and upon an Action brought 


_ againſt him for a falſe Return, it was inſiſted 


for the Plaintiff, that the fuffering Judgment to 
go by Default, pending the Action was no 
Confeſſion of Aſſets. and that the Sheriff ought not 
to have return d a Devaffavit, but nulla Bona, and 
fo there ſhould be a Scire Fieri Inquiry; but ad- 
judged, That he might return a Devaſtavit, and 
that the Scire Fieri Inquiry is for his Safety; that 
if an Executor ſuffers a Judgment to go by De- 


fault, or confeſſes it, he admits Aſſets, tis true, 


he might have pleaded ſuch Judgment, and Riens 
ultra, but not pleading it when he might, is 


an Admiſſion of Aſſets, as to the ſecond Judgment, 


Parker 
verſus 
Atfeild, 
28Salk. 31 


and he is eſtopped to ſay the contrary upon 4 
Devaſtavit return d. N 


* Debt upon a Bond againſt an Executor, who 


pleaded ſeveral Judgments & nibil ultra 5 5. Of: 


] 
i 
ö 
4 
g 
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the Plaintiff reply d as to one Judgment, That there 
was hut ſo much due, which the Creditor was wil - 
ling and ready to accept in full, and that the De- 
fendant kept it on Foot by Fraud; the like Re- 
y to another Judgment, and as to the reſt, the 
Plaintiff demurr'd. The Defendant rejoined as 
to one Judgment, That it was not kept on Foot 
by Fraud; and as to the other, that he had not 


Aſſets ultra, Ic. the like Rejoinder to another 


judgment; and as to the reſt, he joined in De- 


murrer : Adjndged, That where an Executor 


pleads a Judgment with a Penalty, he ought to 
thew' how much is really due; that where he 
ds ſeveral Judgments, and one of them is 

nd oc gas ill —— * * the 
Plainti ve judgment, That pleading 
ſeveral Judgments is Sites of Aſſets as to 
all of them, and that the nihil ultra is only Mat- 
ter of Form, and not traverſable: That where 
it appears the Creditor was willing to take leſa 
than is due, and the Debtor refuſes to pay it, 
this is Evidence of Fraud; but then, if it appears 
that the Adminiſtrator had not Aﬀets to pay 
that Sum, tis no Fraud: That where an Admi- 
niſtrator pleads one or more Judgments, and the 
Plaintiff confeſſes the Plea, and prays Judgment 
quando Aſſets attiderint, if Aſſets ſhould after- 
wards come to his Hands, he may ſatisfy the 
Judgments pleaded, becauſe the Judgment, when 


Aſſets ſhall happen, is to be diſcharg'd after the 


other Judgments : That the Concluſion of a Re- 
—.— with hac paratus eft verificare; as to every 


eluſion as to all, had been better. 
*F.R. brought an Action 


— — — ——— IEEE 


— is well enough, but a general Con- „Smith 
verſus 


againſt an Executor, Harman. 


and had Judgment by Default, and a Writ of 7 man 


Inquiry, and then V. R. died inteflate ; and the ,,, 
Writ of Inquiry being abated by his Death, the Holden, 
Uh 3 D * $6 92 Plaintiff a de 


14 
* 


% 


Coſts, 


5 Fudoments. by und againſt 
Plaintiff got Adminiſtration to W. R. and brought 
a Sci Fac: againſt the Defendant, to ſhew Caule 
why Damages ſnould not be aſſeſſed, and reco{ 
verd-againſt him; who pleaded, that this Admi- 
niſtrator ought not to recover againſt him, = 
eauſe his (the Defendant's) Teſtator was indebte 
to L. R. in 100 l. upon Bond, who obtain d judg - 
ment againſt the ſaid Teſtator; and that the De- 
ſendant (being his Executor) had not Aſſets ul. 
tra; c. and upon a Demurrer to this Plea it was 
adjudged ill, uſe the * Statute which gives 
the Scire Fucias, never intended that a Defendant 
Executor ſnhould make any other Defence than what 
his Teſtator might have done. Now, if a Scire Fa- 
cias had been „ ſuch Teſtator, he 
could have pleaded nothing but a Releaſe, or 
fome: other like Matter in Bar; for by the Words: 
of the Statute, he is to ſhew Cauſe why Damages. 
Hall not be recover d and bad againſtt him; and if he 
appears at the Return of the Sire Facias, and dot h 
not ſhew any Matter to arreſt the fmal Judgment, 
a2 Writ of Inquiry ſhall be awarded; therefore 
the Defendant, who is Executor, ſhall never plead 
a judgment in Bar to a Scire Facias (as he hath 
in this Caſe) brought againſt him upon an 
Interlocutory Judgment. 
Tretbewy . Aſſumpſit againſt an Adminiſtrator upon a Pro- 
e z miſe of the Inteſtate, to pay 418 l. for Goods ſold 
ers 42, and deliver'd ;\ the Defendant pleaded ſeveral 
9. N e K. * 
See Tur - Judgments obtain d againſt him, as Adminiſtra-. 
ner's and tor upon Simple- Contracts, and avers, that the 
Treſham' feyeral Debts at the Time of the Inteſtate's Death, 
g. and 9. Will. cap. 11. mats, That if eit her Plaintiff or Deſendant die 
aſter an Tnterlocutory, and before 4 final judgment, his Executor vr Admini- 
Hrator ſhall have a Scire Facias ag4in5t the Defendant, if living, or agains% 
his Executor or Jdminiſirator, to ſhew Canſe why Damages in ſuch Caſe ſhall 
not he recover d, &c. and if he appear, and ſhall, not ſhew ſuffcient Cauſe ta 
Arveit the fingl Fudgment, then 4 Hrit of Enquiry ſhall be awarded. 


4a. ' 


— — rr 
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and at the Time of the Judgments obtained; were 
juſt and true Debts, and that the Judgments were 


in Force, and not ſatisfied, and that he had not 


Aſſets ultra thoſe Judgments. ' The Plaintiff re- 
ply'dy That the Judgments were obtaind by 


Fraud; and travers d, that they were obtain d for 


juſt and true Debts; and upon à ſpecial Demurrer 
to this Replication, it was objected, that it was 
double; for the Plaintiff having avoided the Judg- 
ments, by pleading that they were had by Fraud, 
ought to have rely'd on that, and' then the Judt 

2 


ment againſt the Defendant would have been 


Bonis inteſlati; but he hath perplexed the Matter 
with a Traverſe, that they were obtained for juſt 
and true Debts, and ſo is Beaumont s, in Latch. 111. 


But adjudged, That the Plaintiff ſhall have Li- 


' berty' to traverſe the ſpecial Matter, or to rely'on 


the Fraud. * 0 


=y 9 N 
7 Sj 4 4 —_— 


Jadgment was had by W. R. againſt an Ex@- Berwick 
cutor, atterwards 'W. N. died, and his Executor verſa 


ſuggeſting a Devaſtavit made in the Life. time of 
K. his Teſtator, and the Plaintiff had Judg- 
ment in C. B. upon Default, and on à Writ of 
Error brought in B. R it was objected, that the 
Plaintiff in this Action of Debt, was not ptivy to 
the Judgment had by his Teſtator agamft the 
Executor; and therefore he ought to have 
brought a Scire Facias, and have ſuggeſted à De- 


brought an Action of Debt upon that Judgment, — 5 


veſlavit according to Wheatly and Lanes Caſe, . Sind. 
(Note, There the Action was brought by the Par- 216. 


ty to the Judgment.) But adjudged, that the Exe- 


cutor of him to whom the Wrong was done, may 
bring an Action of Debt, but not againft the Exe- 
cutor of him who did the Wrong. Now in the; 
principal Caſe, the Wrong being done to the Pro- 
perty of the Plaintiff's Teſtator, by Conſequence 
1 veſted in the Plaintiff to have a „ 
47 | & r 
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Nr, Adminifiratrix tober Huſpand N. 8. 


* 


Any the Adminiſtratrix 


; . * 
: 4% *% 


TT / 


for that Wrong, as Executor to him to whom it: 


was done, and he is within the Equity of the Sta- 


_ Sire Facias againſt the Defendant Bathurſt, aa 
Adminiftrator of Mary Sachill, againſt whom the 
Plaintiff. had obtain'd a Fudgment of * 1700 L as 

[ boris pradiff 
ii; and in 
| Plaintiff did uggeſt, that 


H.. þ tant. c. & fi non, de bowis- 
this 145 Facias it 4 


ix had Goods ſufficient. of 
her Huſband H. S. but had rated them. The De- 
ſendant Batbur that Mary the Admi- 
xiffratrix had fully adminiſter d the Goods of her 
Huſband. H. S. and travers d the Vaſſe, &c. The 
Plaintiff in his Replication maintains the Fafe,. 
upon which they were at Iſſue, and the Jury 
found quoad 3 14 1. fbe bad waſted; and farther, 
they find, that before her Marriage, viz. 2 May, 


H. her Huſband, covenanted with one Norwood 


to leave her 1000 1. at his Death, and gave Boud 
of 2000 l. condition d to pay the ſame z that the 
Huſband afterwards died indebted to the Plaintiff 
in 1700 l. and that Adminiſtration: of his Goods 


vas granted to her, who 23 Ofober, cc. was ſued 


by the Plaintiff, and he got againſt her. 
That this 1000 l. not being paid, the ſaid Nor- 
F , ht an 
Action of Debt againſt her upon the ſaid Bond 
as Admigiſtratrix to her Huſband, and obtained 
againſt ber for 2000-1. de Bonis of ber 

tant. c. and that ſhe; by the Con- 
orwo0d, had 10001. left in Hands 
ot the Goods of her Huſband to ſatisfy the ſaid 
10001. Cc. Adjudged, That the Defendant Ba. 
thurft, Adminiſtrator of the ſaid Mary Sacbill, ſhall 
be charged with. her Goods, to the Value of 
10001. ſo left in her Hands for her own Ule 5 
becauſe ſhe, by confeſſing this Judgment of . 6 


- 


eient to anſwer both; and the Dama 


Executor, and Scr Fac. 399 
—— made herſelf. ible fog | 
ſhe might 5 e rv leaded the Bond of 2000 l. in 
Bar to the Debt of 1700 l. which was due to the 
Plaintiff by Contract only, which ſne having 
omitted to do, ſhe ſhall be charged therewith ag 
if her proper Debt, notwithſtanding the other 
Judgment recover'd againſt her by — 80 
As to the Concluſion of the Writ of $ci'iFac'; | 
the Plaintiff, as Adminiſtrator, got Judgment on 
4 Sc? Pac, and it was moved in Arreft of Jadg- al 
ment, that he had not concluded with a 2 | 
bic in curia literas t arias ; but 5 
That tis not the Courſe to ſet A forth in 
Writs which are founded on Records. 
Fl 172 ale the Writ with that the 2222 Boſworth 
m e the Writ wi a pro in Perf ; 
nia, &c. f — 
Sometimes the Return of a Ser Bac is wrong. ene, 
as where it was brought againſt an Executor wa 
with a F Fac, to levy the Debt and 
de Bonis Teftatoris tantum, &c. and if not, then * Lev. 7 
the Damages de Bonis Propriis, the Sheriff returned 
nulla Bona as to the Executor, but that he had le- 
vied 3 5 — * — ein up 
on which anot ac was brought, ſuggeſting 
'a Devaſtavitz and the Sheriff that the 
Executor had waſted the Teſtator Goods, which 
was traverſed and tried, and a Verdict for the 
Plaintiff, but the Judgment was ſtaĩd; for the Re- 
turn of thefirſt Writ was naught, becauſe the Te- 
ſtator's Goods ought to be charged with the Debt, 
and not with the „if there is not ſuſfſi- 
are to be 
levied on the Goods of the Executor, tor delaying 
the Payment of the Money: And tho "ts an Ad- 
vantage to the Defendant to have the Damages 
levied on the Goods of the Teftator yet ſince 
al the „ GRE Writ, are 
grounded 


Eee ie 0 EY — — 
o 


3$0 Kindred'i in the 
ö on as Return of the firſt wit, which 
| 18 _—_ all the reſt is ſo hkewiſe.. 
- 0 By a late Statute tis enacted, That 2 flat 
mY 4 : doggetted (as required by that; Act) ſhall. not ni 
1E e or. Mortgagee, or haue any:Þ: 
willi, nence again the Heir, Executor, or Adminiſtrator, in 
cap. 26. the Aiminitrtion of their Anceſtors, vr Wh 
teftates Eftates.. 
Cock ver. And as to the Sci Fac,, if a Plaintiff ein 
2 1 Judgment in-Eje&ment, and the Defendant die, he 
120. May. have à &ci Fac againſt his ohne and 
w. gdf a Stranger Who * 1 


| Kindredin the right Line De op 


=T «HIS 8 ieh Word which comp prehends all thoſe 
who are of Kin to the Deceaſed, and tis-a 


n 


2268. 


Fa Wand of Jarger extent than Aguati, for that com- 


= ... prehends the Kindred only of the Male-Line 
.... deſcending, as Cognati doch of the Temale Line 
deſcending. onA th 
Mr. Selden, in his Treatiſe 45 enen aan 
Hebr gos, tells us, That amongſt thoſe People the 
Deſcent was to all the Sons, but that the Elde/ 
| had a double Portion, viz. if there were three Sons, 
the eldeſt had two Fourths, and the other two had 

each of them a fourth Part. 
That the Dungbtert never ſucceeded, if there 
were any. Sons or Deſcendents from them; but it 
| the Son died in the Life-time of his Father lea- 
| ving Iſſue a Dangbter and no Son, that Digs 

| ſnoceeded 1 in his Part. 

That if there was 10 Lou. but only 3 
ſuch Caſe. they lucceedied equally Share and Share 
alike. 

T Amongſt the Romans, after various N 
at laſt it became a Law, That the deſcending Line 
took Place in Infitem, but the Deſcent was equally 


» 


- 


to 


4 


a e — 3 
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ON woe - 


Child died in the Liſe-time of his Father, leaving 


all the Sons equally; and ſo it did in Vales, 


 ®right Lins deſcending, 387 
to all the Children, both Sons and Dat F 
without any Preference of the Males, and if a 


Iſſue a Son and Daughter, the Share which that 
Child ſhould have if it had been living, was e- 
qually divided between his Son and Daughter. 
The remote Deſcendants ſucceeded per Stirpes, 
and not per Capita; that is, they had that Share 
amongſt them, which their reſpective Parents 
would ha ve if they had been living. | 
in our Law, when our Britih Anceſtors were 
poſſeſs d of this Land, their eldeſt Som inherited 
their Feuds and Baronies, but conformable to the 
Roman Law, the ordinary Freeholds deſcended. to 


= 


where the Britains were driven, which being con- 
quered by Ed. 1. Amo 11. of his Reign, in the 
next Year Statutum Wallis was made, by which 
this Cuſtom was confirmed, but the Uſage for 
gp inherit (as they did before,) was abro- 
" Amongſt our Saxon and Damſb Anceſtors, the 
Wife had a Share of the Land for her Dower, and 
ſhe was to have a Part likewiſe of the Goods, but 
the Children all ſucceeded, as well to the Fends 
as to the Lands, without any Preference of the 
Males; and ſo it continued to the Time of the 


Normans, as appears by the Laws made not long & 


before by Edward the Conſeſſor, confirmed b7 
William the Conqueror, and recited by Mr. Seldon 
in his Notes upon Fadmerws, viz. Si 2 Inteflatug Lege 36 
obierit, liberi ejus bareditatem equaliter dividant. In. de 
But that Prince found it inconvenient to have EW 
Eftates divided into ſo many Parts, becauſe it fal. « 
made younger. Sons live upon little Parcels of 
Land, who might otherwiſe have been brought 
up in Trades, or might have applied themſelves 
to ſome Military or W * . 
7 5 D | 


1392 . 
| and fo become ſerviceable to the Publick, by en- 
- m«niching. themfeves and the Kingdom; und he 
having got the Crown. Lands, and likewiſe the 

Eſtates of ſeveral Perſons who Pede him by 

Joining with Hurdld, gave great 

the Normans, and to his particular Friends and 
Favourites, reſerving certain Honourary Tenures, 
either by Baronnge, Nuight. Ser vice, or Grand Ser- 
Feantuy, for the Defence of the Kingdom, and 
thoſe Tenures with the Lands deſcended to the 
—— Son, except in Kent, where, tho the Tenures 
| ded to the eldeſt Son, yet the Lands went 
| to all the Sons equally, which is called Gabellind, 
* and if ſuch Lands eſcheated or came to the Crown 
by Attainder, and were re-granted to be held 
dy theſe Tenures, yet the cuſtomary Deſcent 
Was not altered, for that was ſo fixed to the 
* Land, that it could not be changed but by the 
| I 1 Te 1flature. ors FH FH | $12 8 
= 80 that tho 1 do not find there was any 
poſitive Law to alter the Courſe of Deſcents, from 
all the Sons to the Elle, yet by Degrees it ob- 
tained here, and in all 'Probability it was intro- 
duced by the Uſage of Peſcents of thoſe Honou- 
rary Tenures, except in Kent, and ſome other 
Places, for about 60 Years afterwards, viz. in the 
Reign of H. 2. the Law was, That Lands which 
were held in Knights Service deſcended to the eldeſ 
Son; and if there was no Son, then to the Daugh- 
rers equally; and it neither Sons nor Daughters, 
then to the eldeſt Brother, and ſo on in the col- 


lateral Line. 
And as to Goods, one Third Part was to the 
Viſe, another Third Part for the Children, and the 
other to the Diſpoſul of the Futber; but if no Wiſe, 
then one Moiety to the Children, and the other 


Moiety to the Diſpoſal of the Father, 
als I 5 | Tis 


I 
ll 
| 


art thereof to 


TS ETTSSC 


* 


oe. 


Daughter and no Son, they ſucceeded, and not th 


Law. 


Kin i in the Female Line; but in the Collaterul Bim 


| 2 Line e 


is true, Lands whieh 2 held in — 
deſtended to all the Sons equally, only the — 4 
was to have the Manſion-· Houſe; but in ſome Pla- 
ces the Voungeſt ſucceeded, this was by a particu- 
lar Cuſtom for as to Lands held in Knight” s-Service 
us aforeſaid, the eldeſt Son ſucceeded where" no 
Cuſtom interpoſed. | 48 NAm n 
But afterwards, in the Courſe-of about $86 
Years, viz. in the Reign of Ed. 1. the ry oh 
came ſettled, viz. that the eldeff Son ſhould ſucceell 
as well to Lands which were held in Socaye, as 
KnightsService ;”and if the eldeſt Son died in 
Life-time of his Father, leaving Iſſue & Sor, or 


Uncle. 

I admit this was a Doubt in Glanilts — 
who wrote in the Reign of H. 2. many Vears . 
fore; but now it was no longer a Queſtion, Aral 
ſo it hath continu'd ever ſince. 

Having given this ſhort” Account of Deſcem 


of Lands amongſt us, Iſhall now proceed to fhew 
the ſeveral Degrees of Kindred in our Law, and | 


wherein the Civil Law agrees with ours 
There are three Degrees of Kindred. in our 


742 181 01 

an), hh the right Line aſcending, as' from Father 

to Grandfather, &c. „ v4 

(III.) B. the Collateral Line, as to . r 
_ Great Uncles, &C. * 


"Ad 8 to this Purpoſe * tis always held, TY 


the moſt remote of Kindred” in the Aale Line 


deſcending, ſtall be preferrd before the neareſt of 


Dd 2 the 


Lib. 7. 
CAP» . 


| oz 
(I.) EL the right Line deſcending, as 8 Father | 


394 _ Kindred in the © 
the weareff of Kin takes Place as to the Goods of 
the Inteitate. | | Fats 
Glanvill, . But as to his Lands, the Inheritance always 
Li. 7. deſcends in the right Line, or if there are no Kin- 
cap- 1. dredin_ that Line, then in the collateral Line, 
but never aſcexds in the right Line upwards, tho 
it may aſcend in the collateral Line. 
Now in the right Line deſcending there is a 
Difference between a Purchaſe and a Deſcent , as 
for Inſtance, If a Son purcnaſcs Lands, and dies 
without Iſſue, it ſhall deſcend to the Heirs of the 
| Part of his Father; and if there are none, then to 
| the Heirs of the Part of his Mother, for he had 
| both Bloods in him, and the Couſanguinei of the 
| ' Mother are Conſanguinei cognati of the 8on. | 
| But if his Father had purchaſed Lands, and it 
2 4 had deſcended to the Son, and then he had died 
| | WS: without Iſſue, and without Heirs of the Part of 
| 
| 


the Father, it ſhould never deſcend to the Heirs 
of the Part of the Mother, but rather Eſcheat, be- 
cauſe tho the Conſanguinei of the Mother are Com 
ſanguiuei cognati of her Son, yet they are not fo 
to the Father, who was the Purchafer. 


(] The right Line deſcending is thus, viz. fiom 
tbe Father, x J "_ 

(.), To Son, or to the Daughter if no Son, and 

to their Children. of 5 

(2 If none of them, then to Nepber or 

Nee, c. FE eee 

(.) If none of them, then to their Sons or 
Dang bters. „ 
(4) For want of them, to Grandſon or Grand- 


daug bter of the Nephew or Nice. 
(5) And if none of them, then to the Great- 
SGrandſon of the Nephew and Neice, & fic in In- 


But 


nal Eſtate ſha 


— 
right Line aſcending. 

But in this Line the Children always 
in the firſt Place, excluſive to the Grandchildren, 
if their Parents are living; but if they are dead, 
then the Grandchildren have a Share of the 
Goods with the living Uncle, Jure repreſentationis, 
but not per Capita; and the Reaſon is, becauſe 
they are not entitled in their own Right, but in 
the Right of their Anceſtor; therefore they are 
to ſhare Per Strpes, as proceeding from one com- 
mon Root. Siren 
As for Inſtance, if the Father die Inteſtate 
leaving a Son, and ſeveral] Grandcbildren by ano. 
ther Son who ory before; in this Caſe his perſo- 
be divided into two Parts, and 
the Son ſhall have a Moiety, and the other Moie- 
ty ſhall be diſtributed by equal Shares amongſt: 


 all-the Grandchildren 


\ 

And this Right of Repreſentation in the right 
Line deſcending, reaches beyond the Great-Grand- 
children; but it muſt be underſtood of Children 
and Grandchildren by the ſame Parents, for if a 
Woman hath Children by two Huſbands. - they 
ſhall ſeverally ſucceed to the Goods of their re- 
ſpective Fathers, but all of them equally to the 
Goods of their Mother; but if a Man hath two 


Wives, and Children and Goods by both, and 


then dies Inteſtate, living his Wife, all the 
Children by both Wives ſhall equally ſucceed to 
his Goods by the Civil Law. | 


4) Kindred in the right Line aſcending. 

This Line is direct. as from the Sn, 
(1.) To Father or Mother. if none, | 110 
(2) To Grandfather or Grandmother, if none. 
(30 To Great Grandfather or Great Grand mo- 


ther, 
| Dd 3 (4) To 
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Hi 0 Tv Grezt-Ovandfathir's Father, yer Great. 
yund mot her s Mother, ** 
(650 T0 Great Grand father  Grenifabr, or 
 * Grandmother's Grandmother,” 
hy Jo Great Grand father's Great Granifather, or 
Great Grundmot her Great-Grandmother, & ſic 
in Infinitum, this Line is likewiſe tranſoerſal. 


17% ms 


« (Adoneft ba "Jews, it a Man ayd without Iſſae, | 


having a Fatber and Brothers ſurviving, his Land 


went not to the next Brother, unleſs he marry d 
the Widow to raife up Children to his deceas d 
Brother, but the Father ſucceeded. 

And if the Son dy d without Iſſue, and his 
Father, or any one deſcending from him ſin vĩved, 
it went not to the Grondfather but if the Father 


was dead without Iſſue, then it went to the Grand- 


her! but never to the Mother. | 

- Amongſt the Romans, if the Son dyd without 
Inte, leaving a Father and Mother, and no 
Brother or Siſter, they both ſucceeded, and if 
ofily 'a Mother, and no Father, then ſhe ſuc- 
ceeded. Wo 

But if he left both Father ad Mother, "RY 
likewiſe a Brother and Siſter, or more of the whole 
Blood, they all equally ſucceeded without any 
Preference to the Males. * 

By the Civil Law, the puter and Mother are 
in 5 firſt Degree of Kindred in the right Line 


' aſcending, and ſo it was in our Law after the 


Conqueſt ; for if the Sm dyd without Iſſue, his 
Father or Mother ſucceeded ; and if they were 


dead, then his Brother or $7 er; and if no ſuch, 
then his Aunt by the Father's Side, or Mother's 


Side; and fo to the fifth Generation. n 

But Glanvil tells us That in Purchaſes it was 
otherwiſe; for if a Son purchaſe Lands, and dies 
without Iſſue, his Father or Mother could not in- 


* 


"Foods Line aſtending. | 

herit, ober his Brothers or Uncles and their Chi 
dren; but if the Uncle enter after the Death of 
the Nephew, and die without Iiſue, In ſuch Caſe 
the Father ſhall inherit. (30 

By which it appears, That che Ruther cannot: 
ſucceed the Son immediately, though he is the next 
of Kin, for ſo he is moſt certainly; and therefore 
one would wonder that it ſhould ever be a Queſti- 
on, Whether the Mother was of Kin to her Child? 


And it ſeems to be a greater Wonder, that it 
| ſhould be adjudg'd ſhe Was not, as it was in the 


famous Caſe of Charles Duke of Suffolk, Anno 5 
Ed. 6. viz.” he had a Daughter by the Queen 
Dowager of France, and a-Son by his ſecond” 
Wife, Who was the Loxd"'Willon 5550 Daughter, 
and he deviſed his Goods to bis Se and dy d; 
and then the Son dy'd Inteſtate without Wife 
Child, and his Mother adminiſter d to him, which 
Adminiſtration was repealed in Favour to — 
Siſter of the half Blood, who was then marry 
to the Marqueſs of Dor ſat; and it was eiu N 
that the Mother was nor of A* to her Tt 
theſe-Reaſons, 

(1) For that as * a i Goods clips 


lineally aſcend , therefore the on 1s not of Kin to. 


his Mother. | 

But this is a Conſequence which cannot be 5 
duced from the Premiſſes; for if a Mother is not 
of Kin to her Son, becauſe ſhe cannot inherit his 
Lands, then the Son is no Kin to his Mother, 


when he is barred to ſucceed in her Inheritance, 
which no Body will affirm. 


-(2.) Andthes Reaſon was, That though Children 


are of the Blood of their Parents, yet Parents are not 


of the Blood of their Children therefore the Mother 


is not of Kin to her Son. 


If this is true, then one Brother cannot be of - 


Kin to another ; for . they are of the 1 


nte 16, 


- _ 
= 
- 


_ $ 


, ; 


_ Kindred in the 
of; their Parents, ; they are not of the Blood of 
each other. +: it 
03) The third Reaſon was, That Father, Mother, 
and Son, though they are this diſtinct — 0 > 
they are but one Fleſb, and conſequently. ther e is no 
Degree of Kindred between them. 
This is a Sophiſtical Reaſon, which e all 
Manner of Kindred between Parents and Chil- 
dren; for if a Son is not of Kin to his Father, 


becauſe they are both one Fleſh, for the ſame 


Reaſon a Father is no Kin to his Son. 
- Yet a judgment founded on no better Reaſons 


| prevail d for ſome Time, and many Adminiſtra- 


tions. were accordingly. granted from the Mother, 
to the Brothers or Siſters as next of Kin, though 
tis the expreſs Text of Littleton, that the Father 
and Mother are nearer of Kin to the Child than 

the Uncle, and accordingly. the Law now is, that 
the Mother is next of Kin to her Son, and ſhe 
hath the Right of Adminiſtration excluſ iveof all 
others. | 
But if there are ſeveral Barents of a diſtin 
Line, and who are equal in Degree, but not in 
Number, they | ſhall ſucceed according to the 
Stocks, and not per Capita; as for Inſtance, if 
the next of Kin is a Grandfather by the Father's 
Side, and. Grandfather and Grandmother by the 
Mother's Side, the Grandfather by the Father's 
Side ſhall have one Moiety, and the Grandfather 
and Grandmother by the Mother's Side the other 


Moiety. | 
$o If there 3s a Brother of the whole Blood iv 


ing, and ſeveral Sans of another Brother of the 


whole Blood, and their Father dead, in ſuch Caſe. 
the living Brother ſhall have one Moiety, and 
the other Moiety ſhall be equally divided amongſt 
the Sons of the dead — for they ſhall 
have no more than 8 n Which their N 

FF 


be admitted to have any Share with the living 


: "0 Collateral Line. 5 
ther ſhould have if he had been living, but the 
Grandfather of a Brother deceas d, ſhall not 


Brother... 0. 10 1 8 
There were three Brothers, the middle Brother 
rchaſed Lands, and deviſed them to his Son in 
ail; and if he ſhould die without Iſſue, that it 
ſhould remain to the next of Kin of the Lineage 
of the Teſtator; the elder Brother dy d, leaving 


Iſſue a Son; and the Teſtator dy d, and then his 


Son dy d without Iſſue; adjudg d, That the Son 
of elder Brother ſhall have the Land, for he is 
the next of the Lineage, (i. e.) in the lineal De». | 
ſcent. 19 Eliz. Dyer-333. 
(III.) The Collateral Line is of two Sorts. 
(1.) The one deſcending by the Brother and bis Chil- 
diren dommwar dd. 
(2.) The other aſcending by the Uncle upminds. 
Amongſt the Fews, if the Son dy'd without 
Iſſue after his Father, leaving Brothers; they ſuc- 
ceeded equally as Heirs to the Father, and if no 
Brothers, then his Siſters ſucceeded, | 

Amongſt the Romans, if the Son dy'd without 
Iſſue, or any deſcending from them, and without 
Father or Mother, then the Brothers and Siſters 
of the whole Blood ſucceeded equally, and the 
immediate Children from them per Stirpes, with - 


out any Preference of the Male. were 
But if there was no Brother or Siſter of the 


bol Blood, nor any deſcending from them; in 


ſuch Caſe the Brothers and Siſters of the balf 

Blood ſucceeded, and their Children, not per Capita, 

hut per Stirpes; and if there were none of them, 

then it went to the next of Kin; and ſo it is in 

aur Law, only with this Difference, hy = 
. N p D 


Kindred: in the 


| Lands ſhall not deſcenl-equally, but thoſe ſhall 
go to the eldeſt; and if there are no * 

nor any deſcending from them, it ſhall not 

the Father or Mother, but to the F ben 
ther or Grandfather's Brothe . 
And in this Line tis à ſtanding Rule, —— 
ee the whole Blood are — 0 be 
admitted. | | WO) 
| nm for Inftance, tilde had Wine iind 
by one Venter, and Daniel — 
boat, ur and dy d. Benjamin ſucceeded hi | 
and dy'd without Iſſue; in this Cafe 2 — 
the Siſter of Benjamin by the whole Blood, and 
not Daniel the Brother by the half Blood, hall 
ſucceed. 

So where ward had a Brother Francis of the 
whole Blood, and a Son George by one Venter, 

e by another, Gorge — his Fa- 

ther, Auf dy d without Iſſue — mw Caſe, Fran- 
cis the Uncle ſhall. ſaceced becauſe he. is 
2 the whole Blood, and Hemy 1 Is "only by the half 


lood.”" | 

But if — dhe Uncle tis withour' 1 flue, 
then Henry ſhall ſucceed, | becauſe he is of Kin 
both Ways. as well 40 bis Father a8 to his 
Unele. 2 

This Rule ode no —— than Brothers 
Children; for beyond them the near neſi of Degree, 
and not whether they are of the whole or half 
Blood, is to be conſider d As for Inſtance, there 
were two Brothers of the whole Blood, and one 
of the half Blood; then the two Brothers of the 
whole” Blood dy'd, leaving each of them a Son, 
then one of the Sons dy d; in this Caſe; the ſur- 
viving Uncle of the half Blood, ſhall be admit- 


tte before the other Son of the Brother of the | 


whole _— 


| the Nephew dy d; in this Caſe the ſurviving 


the whole Blood to the Father of the Nephew - 


f / Collateral Lins. rann! 

80 if n Nephew huth two Uncles who e Bro- 
thers, one of them hath iſſue Vuliam, who! hath: 
Iſſue Robert, then M illiam dies, and afterwards 


Uncle ſhall be a ue before Nabort the Grand- 
ſon of the dead Uncle, tho that Uncle was of 


deceas d. 
A Brother's Son of the whole Blood, ſhall ex- 
2 a Brother of the half Blood; but the Chil- 
dren of Brothers and Siſters of the half Blood, 
ſhall exclude all other collateral Aſcendents, as 
Uncles, Aunts, o. and all remoter Kindred of 
the whole Blood in the collateral Line. 
But then the Brothers of the half Blood, and 


9 Children, ſucceed equally per Stirpes, and 


er Capita, according to the * I nee | 
eir ſeveral Perſons. 


E. Man had Iſſue bed by one Wiſs? = 


Milliam by another, and dy'd; his 7 1 
u 


again, and had Iſſue Francis by her f 


band; then Yilliam dy'd without Iſſu Fig 


Thome: his half Brother by the Father's Side, 
and Francis his half Brother by the Mother's 


Side, both thoſe Brothers ſhall equally ſacceed 
to William, being equal in Degree, and equal 
in Blood to him; but tis otherwiſe i in the Civil 
Law. 
And in this Line there is likewiſe a Difference 
between a Purchaſe and Deſcent; for if a Man 
purchaſeth Lands and dieth. it ſhall never deſcend, 


10 the half Blood; but in Caſe of a Deſcent 


from a common Anceſtor, tis otherwiſe; as 
where Anthony had Iſſue Benedi# and Charity by 
one Venter, and David by another Venter; if 
Benedict haſeth Lands, and dieth without 


Iſſue, it ſhall deſcend to Charity, and not to David: 


| 


and 


4 


; and he had enter d, and then dy'd-without Iſſue, 
it ſnall likewiſe go to Charity; but if Benedict had 

ſutvivd his Father, and afterwards dy'd before 
Entry, in ſuch Caſe David ſhould inherit, and 
not his Siſter Charity, becauſe he is Heir to his 
Father, who was laſt actually ſeis d. 1 7 2 

TLands deviſed for Payment of Debts 155. 


Landi "deviſed, lying in two Vils or 
- j | Count ies. : . 


P 


tel 1. Ser Dyer. 246, Carew verſus Marſh. 
1. The Caſes relating tothis Matter, are a follow: 


mn; rate; phy 
Wooden FF ANDS calld, Hayſland extended to two 
| verſus Vills, viz. to a 2 and Cockfeild in Suſſex, 
| Re and the Teſtator deviſed all his Lands in Cockfeild 
674. 3 to his youngeſt Son and his Heirs, and if he 
Leon. 75. e ow cons op ares Danghters 
i eee have Hayſland; he dy d without Iſſue; ad- 
. 105 d. that the three Daughters ſhall not have all 
N of Hayſland,” but only ſo much thereof as was in 
Tuteſham Cpckfeild; becauſe no more was deviſed to the 
AC CRY 
+Deny Sir [+ The Mannor of Cheſham was Part of Cheſham, 
Anthony, and Part in Hertford, and the Teſtator havin 
2Leon.150 other Land in Hei tfard, deviſed: his Mannor of 
Cheſham to his eldeſt Son in Tail, and his Lands in 
Hertford to his youngeſt Son; adjudg'd, That he 
ſhall have that Part of the Mannor of Cheſham 
which lies in Hertford. - 0 
Dyer 261. The Teſtator had Lands in a Vill, and in two 
Hamlet, in the ſame Vill, and deviſed all his 
Lands in the Vill, and in one of the Hamlets, 
raming it, and dy d; adjudg d, That the Lands 
in the other Hamlet, though they were in the 70 | 
F\ 


5 


* 


Y Legacy. | 1 


* * 
E, did not aſs becauſe they were not expreſsd; | 
id but one of the Judges was of a contrary Opinion, 
re | becauſe! the principal Word Vill comprehended 
d - both the Hamlets; this is true, and probably the 
is Lands in both might have paſsd,.if the IT. 2 
5 had not expreſly nam d one. 
| A Man had a Moiety of certain Lands in Kent, Mirrel 
and another Moiety of Lands in Eſſex, and deviſed Ne 
To all bis Moieties, — other his Lands in Rent, &c. — 


= | dg d. That by this Deviſe both his Moieties 
. 


Lands paſs by the Word Rents, and by the 3 
Word Livalibead, and by the Word Mortgages, - r n 4 


| Leaſes. See Term for Tears. 2650 104. 
T F | 1 6 10-4. GO 
0 N Legag. 22 


n nien 
is a particular Thing given by the Te- Cro. Ci. 


TT, ; 
Foy: A 
Id | 


: acy 6 
fintcr, in and by his laſt Will to be paid or 37. 
Ie perform'd by his Executor, and the Perſon to 
7 whom tis given, is calld a Legatee, _ be, 
1 bo this Title I Hall mention, 1 a 
n nenn | | 
1e (A) What ſhall be a good Legacy, and who ſhall 
| be a good Legatee to take bythe Will 

n. (B.) In what Court tis to be recover d. 
5 (C.) Securities relating to Legacies. | 
D) here a Legacy. hall ſurvive, and where not. Cure. 
n' (E.) Other Caſes concer mug Legacies, and Intereſt wright's . 
e thereof, and refunding. 2 Cſſe, 4 
m Foe art eg tot 1: | own el | 

(A) What ſhall be a || good Legacy; and as to 77-52 
„ MW that Matter 1 find, that the Teſtator made his Gab. 
is Will, and afterwards ſaid to his Execptor, I vill 2Cro. 345. 
, that R. B. Hall baue 20 1. more. It was a Queſtion, Ny 
ls Whether this was a Legacy recoverable or not, 
io Becauſe it was no more then Fidei Commiſſum, and Cant. 


| not wright. 


19 


. Lea. 

not annerd to the Will by "any codiclt, The 
Caſe is el by Juſtice)/Croks, -who tells , 
That the Teſtator gave Legaries, and afterwards 
mid to his Executor,'I' rave: by my Will given 


particular "Legacies, I ould you' to encreaſe it to 
Err 
".. wall imm Pidei, and a good Legacy, and 
©1-.. recoverable in the 2 Court, 2 Court 
munay compel à Codicil made by Word, to be added 
td u Written Will, © 17 Abt 
Peirce The Teſtator covenanted with V R. to pay to 
— — three Perſons euch of them 101. u piece at the 
Leon. 10. Age Of 24 ears, and gave Bond to a Friend for 
Gouldry8. Performance of Covenants. #terwards he deviſed 
1̃0l a piece to thoſe three Perſons in Performance 
-., of his Covenant and Bond. It was ohjected, that 
this was not Feen as a Legacy, but in Perfor- 
mance of his Covenant, r. But adjudg d, That 
it ſhall be taken as a Legacy, becauſe the three 
Perſons were Strangers to the ChVenant. 
Stell ver-. The Father deviſed in theſe Words, viz. I give 
ſis Dee, 2 200 l. a-piece to the two Children of V. R at the 
alk. 415. Eud of ten Texrr After my Detenſe; and afterwards 
thoſe two Children died within the ten Lars; ad- 
qtidg'd a lapſed Legacy; for the Difference is 
where a Deviſe is to tate Efe# at a Time to come, 
and where Payment f a Sum is to be male at a Time 
to come; ſo wherever the Time is anner d to the 
Legacy itſelf, and not to the Payment ot it, if 
me Legatee dies before that Time happens, tis a 
+, lapſed Legacy. kn) ö 
I,hen es to a Legatee in ſome Caſes, tis neceſ- 
ſary that he Mould be born at the Time of the 
ſm Deu, making of the Will, as a Deviſe of 1001. to 
22 the Children of R. B. wh had then five livi 
and before he dy'd he bad two more born; u 
Iudg'd That they ſhall have no Share of the 100 l. 
bee aſe there being Children: I I 


« 4+ 
* 1 * 
— 


Legacy, in what 405 


of the making the Will, it ſhall not be preſumd 
that he — be it for the Benefit a of ang, „ 


38 


de the Thiy Srom —_ jw 

Where t 1 ſuneey We. 

to be recover 1 dle Here Coutt, 2399 
weftions have bom made what fs een 


nd what ot 

"As where the ! Teſttor deviſed: La q to-this + 10 
eldeſt Son, except 14cl. to be rais d out ef fuch . 
Lnſin fer Portions for his Du n 


— — wad, tual ' Court * Mg... 
itien the alt 
— 15 — a 8 Tefamentary, or whether it 


Fhould be accounted 0 Rent i out a thi 
nds ? And 'adjudg'd, That it was a 
ny; and co be” recover d in the ble 


12 where the Teſtator deviſed 4 Tap e Love ve 
nid __ the Profits of — D , was hell 1g — 
u meer ona „ to n 2Cro. n 
wiſe in cov ponder gg 713 10508 43 
is true, the Common Law kaltes Notzbe of Penn's N. 
1 Legacy, but that is in Collateral Matter, as 4 
where a Promiſe is made to pay Money, if the vieholla 
Plaintiff would forbear to ſac for à Legacy; this pu 
is a good Conſideration to ground an Ackion on — 
the Caſe, but ſuch Action will not lie for à Lega- 181d. 4. 
cy in Specie; if it ſhould, then Actions wonld be 
brought for every Thing Which might dee 
in the Spiritua] Court. 

But Juſtice Twi/den was of Opinion; That wh 
Action on the would lie for a Legacy deviſed 
to be paid out of the Profits of #he Lan; but if 
— e Peviſe had been of a Rent to be paid out — 

f a Leaſe for Tears, there the Suit muſt be in vorſmer 
the Spiritual Court, becauſe the Rent iſſu d * 2 
bat of the Leaſe Which is Teſtumentaty; ‚ * 

5 Ot eee 


* 


E 


Court to be recover d. 
Ba a Chattel, INTEL bo of nen 


1 A Deviſe of a Legacy to to he paid ut of the i 
Bos tice fits of his Lands; and he de the Lands for a 
Bendlos 21 Term of Years. to his Executors, to 1 the Sum, 
New Ben- and pay it to the tee; adjudg' This is a 
le 60. — Temporal Thing, and not — , be 
| cauſe the Legpcy is to come out of the Profits of 

| op the Lands. 

Went.292., So that where a Thing is not Teſtamentary, | 
1 4 tis not to be recover d — the Spiritual Court; 
 Deſborow,? but if a Suit is brought in that Court for a Thing 
and 2 which is Teſtamentary, and the Deſendant 
Salk. 547. Payment by one Witneſs, which. they we. 

— hi ſe, a Prohibition will be granted. 
Friends, A Legatee ſued in the | ark Couct.. and 
& p. a a Prohibition was 2 upon the Statute 23 4.8, 
ſor that the Parties livd in two Dioceſes; but 
| becauſe the Will was prov d in the Prerogative 
Court, and the Suit was there, and Sentence 
2 ven for the Legacy, and an Appeal to the De- 
gates, and the Sentence affirmd, and Coſts, 
Taxes, and Execution — that Sentence, Us 
— 5 — be Legacy, th 
curity is given to — : an 
| Aion at Law is the proper Remedy to recover it, as 
where the Teſtator gave 201. to his Daughter, 
and the Executor gave a Bond of 40 l. with a 
Condition for the Payment of this Legacy; it 
was held, ſhe could never afterwards ſue for the 
Legacy in the Spiritual Court, for it was extin- 
guiſh'd by tbe Bond, and become a Debt. at Com. 
mon Law. 
But this was againſt the. Opinion of Juſtice 
Ch.  Doderidge, who held, That the taking the Bond 

2 Roll, did not totally deſtroy the Nature of the Legacy, 

* but that the Plaintiff might ſue for the ſame in 


the Spiritual Court. 
The 


Lagers where it , 14107 
N Teſtator deviſed to his Niece 50ol, which 

Lady Chomley bad then in ber Hands, and for rhe 
2230 ave Bond, the Money was paid to the 11 
Teſtator before he dy'd; but adjudg d, That it 55 | 
was due thongh the Security was alter'd, becauſe by es 
this was neither Legatio Nominis, nor Legatio De- 
biti, but a pure Money Legacy, and the Words only 
ſhew that he intended the Legacy ſhould be as 
certain as he could demonſtrate; but if it had 


been a Specifick Legacy, it muſt be loſt by altering 

the 2 | | 
N ok given to an infant, and paid t 

the F wiio be became mnſolvent | 

when the Legatee came of Ape, he ſued the Exe- A 

cutor for this honey z but Fr. a That the Pay» Rep. 245» 

ment to the Father was good, linleſs the Executor 

took Security to indemnify himſelf; for yg ſo, 

then he paid it at his Peril. | 

Tis true, an Executor m * FL" Legacy def v. 

without taking Security to r if nt is a ol 

Defect of Aſſets to pay Debts and other Legacies; 1 Ch. 

but he is not bound to do it without.taking Se- Rep. 136. 

curity for that Purpoſe z for if he ſuggeſts divers | 

Debts dne by the Teſtator, the Courts at Common Nen 

Law will Sahib the proceedings i in the Spiritual e 


Courts for a Legacy, unleſs the Plaintiff will give Moo! 212. 
Security to refund, if the Debts are recoverd on > anna 


theſe Bonds. : _ 
In ſome f Caſes an Execotot may be compell'd ee 


to give Security to pay a Legacy, as where 1000 L. fh stint, 
was given to be paid to the Legatee at the Age 1 ch. 
of twenty one, who exhibited à Bill againſt the Rep. 121. 
Executor, ſuggeſting, _ that he had waſted the 

Eftate, and praying that he mightigive Security 

to pay the Legacy when due, and it was 


11% ILe-. | 


188 . where * Batt eee, &, 


| Bed. «vil R il Law there is no Survivor/oip 2. 
res 1 zatees; for 1. are deviſed 8 


l He of them dies, the wbole ſhall 


ut the Exechtor of. the dead Lega- 
1s Shake; but where the Teſtator 
+ to two Jointly, and his Executor af: 
1 85 al he Leg 2c and then ,pne of them dies, 
llent an Intereſt is veſted, and tis be- 
ger in Chand. 29d governable by .the Rules af 
Common La 
700 ls, it. pooch adjudg d formerly, viz. Mar 
| ſome Leg Legacies, made Ebrabeth 
15 5 UtHx, apd gave her and Sir John 
the 12 of the Goods, and 
beeler did not prove the Will, 
1 her Executrix, and dy d; 
— . : ipok; out Adminiſtration 
0 * Mary cum effamento anne xo, and 
2 te Lady, Shore his 1 hi and dy d, and 
7 nitration de Boni: non, cum Teffamento amnexo 
57 "the faid Mary was granted to, the Lady Shore; 
and upon an Appel to the Dele tes, 4 de 
her and Elizabeth Tayler, it was adj 
us e viz, to ih of OR . 2 
Antereſt was veſted, and that it was not a Re 
Authority to lpoſe z;and this being a Legacy, 
e whole did not ſirvive to Sir, Fobx Shore, as it 
"DE by a Gift of Goods at Common Law, but 
beth Taylor and the Lady. Shore had an 
Right, yet when Adminiſtration de Bonis non, 
| c. n Teftaments annexo, is granted to one, tis 
8 Erol and ought not to be fepealed. 
evalk.1537 Lands where; ſettled dn Truſtees to raiſe ſv 
tn the | 7 much Money 3 Payment of Debts and Lega- 
Honſeof cies; all the Money was raisd, and the Heir 
oe — pray d to have the Lands. It was objecked, That 
3685, tho all the Money was rais d, yet it was not paid, 
bf becauſe the Truſtees had converted great * 0 


5 


. 


ver us 


4 a 


p (4 


or, bn 15 | 0 
1 mah s than is que, he Hall be allow d al th tha 


— 


ta and bg Truſts; &c⸗ 409 
it, to their own Uſe ; but decreed, That the Heir 5 
all have the” Land Aiſcharg d, 8 it 

btor fot the Debts and 1. but not f 
the Fault of the Truftees, againſt whom both 


R and Legatees may take their Re- 


7 That where Eons are made ſubj e& 6k 154 
Deed. or W ill to bts, even thoſe'w ich IR 
bar dd au S of Limitations, ane 
id, becauſe they are ſtill Debts 3 in Equity, 
15 Mg one's hath taken away the Kemely 5 
77 em, TR the Dut ſtill remains. . 
Where a Truſtee or an Executor co x1Salk. 154 
Debts. or Mortgag es, and buys them in or Teſs 
Then is. 2 Me Ba he ſhall not Have the _ 
but the Creditors and Legatees; and if 5 
Done, 155 N 45 is entitled to the Saupe hl 
ve it ; bn FO 018 neither Truſter of 
imſelf, buy in a eig 


4 8 0 "gh kt Nr oe prin : 


I he wo nd in ſex Cle, a it due, and no 


2 hey No Pans the Meaſure of his A 


95 rhe the Hazard of a 
Tay 1 happen, e ought | to have the: Bel 


elTeftet b ree Nieces. | 4: and B. and cuthbefe 
cone 5 5 45 on ond, and: * . 
18 3901. fol 73 other two icces alk — 
A. Tegel track 125 
"Hh 4a 250 


ted. Able he A 
1 4 fo (ie Wige 
ay Wt 
6 gd ji due th 


eee . ind the nib | 


410 | Legacy. 
erg bee tb 
table in giving z but there 
being Proof of Aſſets, and a greater Kindneſs to 
this 3 then the other, it was decreed, that ſhe 
ſhould” have the 300 l. over and above the 200k 
THO. Which the Teſtator owed her. | 
Herne The Teſtator being ſeis'd in Fee, and; owing 
_— Money on Bonds, deviſed ſome Legacies to bis 
28alk.qr6, Children whom he bad already advanc d, and his 
Lands to his eldeſt Son in Tail, whom he made 
Executor, and dy d. The Son paid the Bond 
Creditor out of the perſonal Efiate : And now 
atees bring a Bill in Equity, that they 
might ve their EN Lands; 
an be Maſter #5 the Rolls decreed, That the 
real and perſonal Eſtate ſhould be ſo charg'd, that 
both the Bond Debts and the Legacies ſhould be 
paid; but u ee the Lord Chancellor 
Hurcourt, t exempted from this 
Charge: Tis true, if they- came to the Son by 
| | Deſcent, the 1 might have Relief in Equi- 
r but ſince they were deviſed to the Son in Tail, 
it was as much his Intention that his Son ſhould 
2 them, as the Legatees ſhould have their 
ies, and this THe 41 breaks into a ſpe- 
cifick Legacy to make a pecunia 2 
5 and here Ne Children ing ,. — 
for, are not in Nature of Creditors. 
e ee. 
ranmer's to him A or 500 made 
e ſole Executor; but after the making her d Ye 
ver | borrow'd 1501. more of Cranmere, 5 5 aſte 
— dy d. The Mafter of the Rolls decreed, thi 
acy ſhould be a Satisfaction of both theſe 5. 
E to dint Tad C- - 
EST ge tb Does was S a 2 
ty riet ay, t e a bt, 
"ws ſhe deviſed a Lr. RT Th 
e 


. 


„ Fats 411 
The Father being feiz'd. in Fee of a foreigy Noel v. 
22 deviſed it to his Son, and made hymns 
Defendant Executor, and dy d. The Fxecutor vent 358. 
made a Leaſe of it for Years, rendering Rent, - 
and this was in Truft for the Son, who now exhi- 
bited a Bill in Equity to have the Rent. The 
Defendant confeſs'd the Deviſe and the Leaſe, but 
ſaid, That great Loſſes had happen'd on the Te- 
fator's Eſtate, and that he had paid great Sums 
to ſatisfy the Creditors of the Teſtator, and there- 
fore pray d that he might retain the Rent to 
reirabarſs himſelf; The Lord Chancellor Finch 
decreed, That tho' a Legatee hall refund againſt 
Creditors, if there is not ſufficient Aſſets to pay 
all of them; and fo likewiſe againſt Legatees, 
where all of them have not an equal Share, in 
regard Aſſets fall ſhort, yet an Executor himſelf 
ſhall never bring a Legacy. back, after he hath 
once aſſented to it: *Tis true, if he paid the Te- 
ſtator's Debts by Compul ſion, it might have been 
otherwiſe; but that doth not appear in the An- 
ſwer: And as to the Plantation, tho' tis an In- 
heritance, yet it being in a foreign Country, tis 
a Chattel, and Teſtamentary; and laſtly, as to 
refunding if 5 a Court give Sentence for 
a Legacy, without taking Security to refund, a 
Prohibition will be granted. uf 24 

The Father being an Executor, vaſted the Goods Hodges 
of his Teſtator, and afterwards depiſed bis on e 
end 4 d, afterwards © Bill» exhibired again = 
and dy'd; a Bill was exhibited againſt vent. 360; 
the Son, who was an Executor of an Executor, to 36% 
bring him to an Accompt of the Eſtaze of the 
the firſt Teſtator; and pending that Suit, ano» - 
ther Bill was brought againſt him by V. R. the 


Legatee, to whom the Goods were deviſed as 

7 and thereupon he deliver d the Goods to 

V. R, and aſſented to Fe Legacy; n 
| L 3 | 


+ 


"gs Suit 


Pu. 


e l . * ie ted, 
a that the 15 Executor we 20 waſte 5 
„ nd thereupon he Who was Com] 19855 in 
at. Bit and alſo the Son, who was Executor of his 
Father e : waſting Executor, exlibited another Bill 

R the Legatee to compel him to refund; 
155 could be no Relief 1 that Bill, be- 
2 the Son, who was Executor of the waſting 

ecutor, was one of the Com N and ha: 
ying 14 to he e Legacy, ſhall not be admit- 
| bring it ba — unde his oWn. Aſſent; 
was given to bring a new Bill againſt | 
atee, and the Executos of 4.7 e waſt- | 
FR. the eg 3nd then it was de | 
egatee ſhould refund againſt a Cre ior 0 the | 
Teſtator, who 1 in Equity could on) charge the 
1 
Executor of his Executor upon a waſting by the 
firſt Executor, but if an . y. a Debt 
We a Simple Contra 8 be no re- 
ding to a Creditor of an higher Nature, the 
principal Caſe v went upon: the e of thy 
| cutor. 
2 Where a Legac 25 Ae 1 no certain 
mw ime appointed for the Payment, if the Legatee 
fan dla ant, he ſhall have. Intereſt affer ons Year 
m the Death of the Teſtator, for ſo 5 Jong Time 
15 allow'd the Executor, that hie ma hat whether 
reareany. Debts and. no- 8 be i 14.70 
- red to <1 Infant; but if the Leg 
©, Age at the Death of the 5 all oc 
0 Intereſt but from the Time of the Demand of 
is Legacy; but phe tis made payable at 
y 2 * muff by poud ma ye hey from 
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Life and thoogh ſome Words may 2 aß 
that Way, yet the Eſtate . \Life. 


09 4 Dro on omni ee of th 


=Y 


HERE eve are no Words of Inbeyi- See Heir. 
tante, the Deviſee hath only an Eſtate for 34. 


ofits, &c. or to ee Kc. 


09 e Pall be Heir to thw/other. ' ' 


(30 A Deviſe to one, and to bit Iſſue Male. HW "ts 
(4) Y Deviſe to two equally to ended, bow!" 


7 ) 'Tis true, the Word pay pens 
a Fee-· Simple; but where paring Payment is to 


out of the'Profits of the Lands, vis otherwiſe. - : 


A Copyholder having 'ſarrender'd to the UG Mich. * 
of his Will, deviſed his Lands to bis Wife for 10. ” 


Life, and that after her Death, ſhe or her Exe: 11 


cutars might ſell the Land: ſecundum formam ultima 
Voluntatis ; this Surrender was preſented, and the 
Wife was admitted for Life, ſecundum formam ulti: 


me Voluntatis; adjudg d, That ſhe had an expreſs 
Eftate for Life, and a Fee:Simple in her to ſell, 


and for that Purpoſe thoſe Words After ber Death 
ſhall be conſtru'd, that ſhe m he fell the Fſtate 


J 


which was to remain after her Death; and that if ; 
ſhe had not Power to ſell it in Fee, then the 


Words to ſell ſecundum formam Voluntatis had been 


void ; ſo that ſuch ConſtruQion muſt be made, © 


that all the Words of the Will may my 11 


poſſihle. 
rein a ſpecial Verdict in Ejectment the Caſe was, 


Tlomlin- 


the Teſtator being ſeis'd in Fee, deviſed his Leda —— 


| Lak Hf Life, and * to be at her Dijpoſal to " 
7 9 


Dighron, 
1Salk. 239 


414 | Life, Eſtate for 
| Nr Children who ſhall be then living; adjudg d 
tthe Wife had only an Eftate for Life, and 
that the Power of diſpoſing was a ſepurute and 
diſtin& Gift z forthe Eſtate given to her is very 
 " expreſk and certain for her Lite, and the Power 
to dliſpoſe is additional, and not like thoſe Caſes 
which are general and indefinite, viz. A Dovi ſe to 
W. R. that he ſhall. ſell, or to ſell, Cc. there V. R. 
hath Power to convey a Fee, therefore he is con- 
ſtrued to have à Fee; but here the Power is ſe- 
parate and diſtinct from the Eſtate for Life. 
Dyer 253- A grant of a Rent tao . R. for the Life of the 
— I Wife of the Grantor, aud if tis in Arrear, that 
then the ſaid /. R. may diſtrein. The Grantor 
| deviſed this Rent, and dy d; adjudg d, That the 
Deviſee ſhall have it, becanſe the Clauſe of Di- 
ſtreſa gave a Freehold tothe Grantee, determina- 
| ble upon the Death of the Wife of the Grantor. 
Dyer 357%: The Teſtator being ſeis d in Fee of an Houſe 
+ + poll in London, deviſed it to his Couſin Alice, and af. 
2 ter ber Deceaſe to V. R. her Son and Heir apparent 
8 g. by «be Alice being then & Widow, marry d again, — 
Name of had Iſſue, and dy d; adjudg d, That the Huſband 
— 4 ſhould not be Tenant by the Curteſy, becauſe his 
7 FOY Wife was only Tenant for Life, Nr re. n 
A Deviſe of his Freehold Lands to his Sons Henry 
and Michadl, upon Condition, that if they ſell to 
Mat any but to his Son Matthew, then he to enter, 
ne, and that all his Sans ſhall; pay to their Mother 
Rridgm.” 401 per Ammm during her Life, for. Dower ont of 
12z all bis Lands, Part Part alike $;a4judg'd, That 
Jones 211. Henry and Michael had but an Eſtate fot-Life, and 
the Condition annex d to it, doth-notienlargethe 
Eſtate, becauſe tis a Condition more proper to be 
annexed to an Eſtate for Life, than to an Eſtate 
in Fee , for if it ſhould be conſtru'd to be a Fre- 
Simple, then he could not be reſtrain'd from ſelling. 
And as to the Payment of the 40}. for her Dower, 


29 5 Hoot a 1 Rent out Lo 
where the Charge 1s upon the Land, 
o whe th Pu ment is to be made out of the 
Baſt of the Lon, there the Deviſee can be no 
as he may where the Payment is to be of 

« Sum in Groſs, for in ſuch Caſes, the Deviſee 
may die before he can receive it out of the 


rofits. 

where there wers Tenants for Life, Remain- ren 
der in Fee to his Son, who deviſed to his Wife all © 
the Lands that he might have in Reverſion after 
the Death of his Father, paying to the right Heis 
ol the Father 40 . yearly the Son dy d. liring 
his Fat her; adjudg d, That the Wife had bat ß 
Eſtate for Life, and ſhe ſhall not pay the An- = 
nuity 2 after the Death of the Fither, becanſe 
the 54 ht Heir can have no Right during his Fa- 


ther's 
Deviſe 95 bis Lands to his Wife for Life, and 2 


after to be diſpos d by her to ſuch of my Children 
as ſhe ſhould Wink t, this makes a Fee; but if 
it had been, I deviſe my Lands, at my Vife's Diſ- 
poſe, to ſuch of my Children as ſhe ſhall think 
fit, there the Chillren take it expreſly by the 
Gift of the Father, and the Words at ber Diſpoſe, 
relate to the Children, not to the Eſtate. 
( 2.) Where a Deviſe is to two, and that one ſhall be | 
| Heir to the other, that makes an Eſtate for Life, viz. 
the Teſtator being ſeis d in Fee, deviſed that his 2 
Wife ſhould take the Profits. till his Denghter © 1 FE 
Mary was of the Age of ſixteen, and if ſhe dy'd, 33 — 
then R. B. ſhould be his Heir; th- better Opinion 
was, that ſhe had an Eſtate for Life. | 
The Teſtator had three Sons, and Lands in Wood 
three Villages, and devis'd his Lands in B. to k —— Me 


Fobn, his Lands in C to his ſecond Son, and his .lt 6, 
Lands 2 Cro, 260, 


- * 


iV 


Life, Eſtate: for 
in D. to his Be eſt Sob, but did not li. 

ew t Effate the 15 5 have; then his will 

fot ſo t. 1 any 0 them died, the other ah 


„ John oa e Son had 
A, K. 7 Ha, 


ae that ſuch Ive 

ye Part, excluſive to "Mi Uncles, becat ſe 
In having only a Freehold pri, Fee 
in Fee deſcended on him, by wh Heſtent 
his Eſtate for Life muſt be d ron d, and His Death 
(rs aer and veſt th: Kemaitider in his g 


r b dg before this Caſt happen d, the Teff 
os hay. three e Song, and, three Houſes, and deviſe 
. bs each of his, e one Houſe in Tail, and if den 
Loon. 180 of, them dy d without Ihe, that the 
Lich. 40. puld have totam illam partem, Mit 1. to by 
e er vided beter them; one of them. dy t wir 

So, 196. 8 70 1 e 1945.70 ſhall have only an ft 15 
Es! KE that P art, becau E there are no Words 
e it appears what Eſtate they ſhall bave 
in i ; FR the Woxds tatam illam gartem," do extend 

whole Meſſuage, and not he a 

BY the Teſtator had 4 it. and.'t the Fee thall 

ſeend to the Heir. 

Piet verſus 15 Deyiſe of an Houle | to his auen Son” in 


Brown, 2 Tail, and Alber Houſe to Nas ſeeond Son in 
Srow0l-74 Fon "04 another to his third San in Tail; and 
if any of them 1 1 14575 to 
N. Aut two equ ally. this alf only an E. 
a becauſe thoſe Words extend to the 
55 N of the Land, and not to the Quantity 
the Eſtate. 
Dickens 800 a Deviſe of all bis Landi and Goods after his 
— Dates paid, to R. and B. his Children, equally to he 
Cr. Elia. divided between them; adjndg'd, that this was on] 
ee Eſtate for Liſe in che Lands, for the Goods an 
N Lands are joined together, and tis a Deviſe of the 
ne. Goods for me, of which they were Tenants in 
| Cemmon.; 


He. that ſhe ſhall have 
i nijer that ſhe had Black 
Ace; but f It had been, d alſo N hto. Aero, the 


— un Eſtate Tall in both, becuuſe tis un entite 


Ge . Body la 


of 

799 gh Heir; and if ſhe dy'd without [ſue 
+ ear hn er over rink That Roſo had 455 
Feen. an Eſtate for Lifs becauſe the Words of Limita- 
Abe. 59, tion being grafted on the Word Hetr do plainly 
ſhew, that the Word Heir was uſed as a va 
von of the Perſon, and not for a Limitation of the 
\ __ Effate, This Caſe is reported by Juſtice voy 
"by the Name of Clerk and Day; and we are to] 
dy Serjeant Moor, That Riſe had but an Eſtate 
for Lif and that the Inheritance was in abelance 
during her Life, apd that immediately upon her 
. Neath it veſted in the Heir by Purchaſe, ſuſtice 
 __ Cook tells us it was adjourn'd, but that two Ju- 
*© » © ſices againſt the Opinion of Nez, held, That 
{ Roſs had an Eſtate for Life for the Keaſon before- 
mention d; and they all agreed, That a Deviſe to 
one and to the Heirs of bis Body made an Eſtate 
Tail 4 and the Chief Juſtice held, That if an Eſtate 
for Life is limited to the Auceſlor, and by the 
ow Fd ed tis limited to his Heir, he ſhall be in 

N Cent, , 
%, Deviſe of the whole to his Wiſe for Life, and 
verſus Afterwards to his three Sons three Parcels of Land, 
Hill, Cro. but doth not limit what Fſtate either ſhall have; 
Eliz. 497- and that if any of his Sons marry, and have 
. Iſſne Male of his Body, and tie before by enter on the 
Land, then his Iſſue ſhould have that Part; the 
youngeſt Son marry'd, had Iſſue, ang extered wy 


1. 


> - 
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 Warhay were not Barga 


4 * 
I 9 * 


| Life, by Deviſe, 
51% Furt, and he had 


FH, «djudg'd 
in Eftats for Life, und therefore his Iſſue cou 
not have his Part, but the Fee muſt alben to 
em Uncle, who as the eldeſt Son of the Teſts- 
tor 4 for though tis true where « Doviſe is to one, 
and if he dis without Ius, her it ſhall remain 
one, this makes an Eftate Tail; yet tis not ſo 
if the dig witou Hſe i limited Je be when 
ime, ns if Ne without Iſſue before he 
14 4 Age, „or living ſuch a one, or be. , 1A 
fore be enter on the Land, as in this Caſe: 
The Teſtator was ſeis'd of Lands in Fee, and 1 
had Lands mor pf oF end the Mort. c 
ge was forſs (but Rolls ſays it was _ and w,. 
1 deviſed his own Lands in Fee, ve to How 
his Wife all the reſt of his Good which, ah 76 
r 
J at by the Hate % Abe, 
there was neither à Fee, nor an Eſtate for 2 . 
paſſed, becauſe it is cou vled w with perſonal Thi 
rep Hureogted 1 Ja, dot at the moſt 
could have but an Eftate for Life. 

Deviſe of ſome Lands to his eldeſt Sov in Tail, 4 
and of other Lands to his ſecond in Tail, and of . — 
other Lands to Hey in Fee. Item, I give unto Cm. Cav 
the ſaid Hemy 10 Paſture Lands call'd Soutbfiqlds, 369. 
my Meadow call'd Varbay, &c. alſo I will, that 
all Bargains, Grant — Covenants which 1 
have from \ Nicholas «bb, my Son Henry ſhall en- 
joy and his Heirs for ever, and for lack of Heirs | 
his Body Remainder over. The ments x" Ac 

ins of Webb, e ta 
That Hinry bad but an in Eftate f for Lif ife ; 
Words Heirs of bis Body extend only to the fo” 
ins of Webb, and that where the Heir is diſin- 
erited, there muſt be an apparent Intention 


| collected out of the Words the Will ſo to — / 


Life, Eltate 10 &c. 


unchit ſhall never be, done by doubtful Kxpreſſ 
ons ain this Caſe, for having date Boe Tal 
Lands:to ſeveral Sons in Tail, and iſame ta Hewy 
in Fee, and then giving moxe to Hemp, not men- 
tioning what Fſtate te he-thall have, .the;Law ſha 
— that he-intended it only far Life; an 
the Word Item ſnalli not, couple the gentences, and 
rs os Quantity: Wie, that to the fol 
E. IEHTT 
IDeviof the Rüedi of bv "Honſe,to R. 
—_— and after 2 B., her Son; kk A 
aimed, ther had only an Eſtate Hen his and the Son 
n. Fee in Remainder. 
rr I. The Esther, made a dale on Nigel 
. a; Life,, Remainder to the n 
Bady in Tail-Male; and 4 4 1 jb 
bo e 


| os That if bi Seng Wife 
+ - living ber ee 
ve Pewer to make a inture to 
Wafe, and for wt of Iſſue Male of wy ON 
7 Land to remain to his Son by , 
alan in Caſe of Failure of, Ive; his 9 
Alken alb his Lands to his Grandchy ede 
Meirs; adjudg d, That there being X 
1 Eſtate Aeviſeck to the Son, the, a * Fan 
den orate an r ln. Ma 2757 | ature 
[Eſtate or 
Sr Rich. ſe 7 4 REY 14 is 
Pexall's Lands payable Quarterly, _ Power to, di- 
— rein, and / to hold, Courts of all his Man 
del. Len Liſe; this is a Deviſe of the Rent for Lite 
Abr, 845. -becauſe tis a Recompence for his Seryice in Keop- 
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zi 2 4 © ar 
Lua. ; Jan of Hue Bak 
. xp 10 "Sow 248. bs 
WM ah O98 EA, 4 f To 56% 5 
HIS Wot” 10 uſually ſtäken to be che Fee lit. Tail 
Bounds or Compaſs of an Eſtate, ſi 
18 vp the Time how long.! t mall continue, or ta. 
1 5 a Qualifica chin ofa pr precident Eſtate, and. 
15 Pom d itlon, for that either crehtes, 
abe br defeats n Eſtate upon an incertuin 


The moſt apt and proper roner Wande d mals Li. 
nitatibn are, js, Di, Dummado, "fi; quon 
and the ke; be made by ocber dend, * 
as may be len in be es folleFwngggg 

Aud in Wills there mauſt be a Deviſe deer o 12 

make a Limitation, except it is deviſed to che Hair pe; 
at Law pehing a Sum in Oreſt;!“ for that muſt ne- 

cellarity be a Limitarton,” becauſe? if it ſhould be OT 1 

A Condition, it muſt deſcend to the Heir, who is 

the Deviſte, and Would de extin@ in his Perſon, 


and then there can be no Remady tempel the 25 £ 


= Fe” 2 Fuklwfy. FT 


Payment. 
A8 Deviſe to wy oy for Life (Reminder to wk 
V his eldeſt Son, 40 5. to esch of his Bro- v*1ſus 


thers and Siſters; t 225 a 2 and not. a — 
Condition; ſo that upon Non payment of the Mo- 2% 3 
es Eſtate ſha ['ceaſe, and be transferr'd to Rep. 20, 2x - 
e Heir at Law, tho tis true the Word paying in 5 e 
a, WIII generally makes a Condition.” © | l E # 
The Teſtator had Iſſue two Sons and tue Paogh- 3 N | 
19 5 and deviſed his Lands to EI. his Baldwin | 
Son in Tail; upon Conditivm that he paid his two —— 
Daughters 20 H per Amum at their fa Age ; and Cat gn⸗ 
A he died, then he devis'd it to his eldeſt Son ;56.crott, 
and his Heirs, upon the like Condition; and if he Abr. 41s. 
ald not pay it, then he devis d the Lands to his 
Daughters 


$82 Limitation of 
R 
t im tells us, this 
was adjudg d to be a qr” oe not a Limita- 
tion, and * the eldeſt Son SY — Eſtate for 
the Breach of the Condition; But my Lord 
.2 Rols- tells; us, That if it ſhould be a Conditi- 
out would not only defeat the Daughters of 
their Portions, but the future Deviſe to them, 
Which is directly con to the Will of the 
Teſtator, and therefore it ſhall be conſtrued to be 
a Limitation upon the Eſtate of H. the youngeſt 
Son, and that his Brother, the eldeſt Son, ſhall 
take i it as ſuch, . 
80 a Deviſe of Lands to his eldeſt bon coo 
'Comdigion that he pay 20 l. to his Brothers, a 
y, he fail of paying it to either of them, that then 
x Roll. he or th enter and hold the Lands, this is 
Abe. 411- » Limitation of the Eſtate. — 
as *Tis probable upon theſe Authorities the Caſe 
AK of Fry and . was adjudg d, which was a De- 
Vent. 199. viſe — Lands to his Wife for Life, and afterwards 
Raim-236. to his G — the Lady Anne Nuolls, and 
3 mm 61, the Heirs Body', dpd and upon Condition 
ſhe marry * 11 — ent of his ald Wife, and 
the Earls . Warwick and Mancheſter, or the major 
| Part of them; and in Caſe ſhe marry'd without 
ſuch Conſent, or die without Iſſue, Remainder 
pouver to a Stranger. It was adjudg d. That though 
11100 the Word Condition is in this Clauſe of the Will, 
pet tis not a Condition, but a Conditional Limita- 
i1/nꝗoOũ' of the Eſtate to ſupport the Intent of the 
Teſtator, and to let in the Remainders; or the 
dare limiting a Remainder over, makes it a Li- 
mitation and not a Condition; for tis in Effect as if 
i the Teſtator had ſaid, if ſhe marry without Con- 
LA ſent, or if ſhe die without Iſſue, my Eſtate ſhall 
214 remain to another. And if it ſhould be a Condi- 


' e and the nn ſhould not . 
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deſcend, and come to the next in Tail, as if ſuch diſ- 


(1,) A*® tothe Diſtribution or Diſpoſition of Free- 


London Cuſtoms. 423 
in ſuch Caſe the Heir at Law might enter and 
take Advantage of it, and by Conſequence he 
would defeat him in Remainder, which could never 
be the Intent of the Teſtator; but it being a Limi- 
tation, it mall only determine her own Eſtate. 
A Deviſe of his Lands to his eldeſt Son in Tail, Newis 
Remainder to his youngeſt Son in Tail, Remain- Phan 
der to the Heirs of the Body of the Teſtator, who Plo. Com. 
had Iſſue a Daughter, Remainder over in Fee, 203. 
And if either of thoſe on whom he had entailed his r 543+ 


| Lands, ſhould moleſt the other for the ſame, or mort: thereby 


gage, ſell, or otherwiſe incumber it, that from thence Name of 
forth fuch Perſon ſhould be excluded, and the entail Sharring- 
made to him ſhould be of no Force, but that it ſhall 5 1 
nr 
orderly Perſon had not been mention d in the Will. 
The eldeſt Son levyd a Fine, and he and the 
youngeſt Son join'd in a Recovery, then the Sifter 
enterd for a- Forfeiture; and adjudg'd, that her 
Entry was läwful, for this was not a Condition, 
but a Limitation of the Eſtate; for if it had been 
a Condition, then the eldeſt Son might have en- 
ter'd for the Breach thereof, and fo defeat all the 
Neuper which was never intended by the 
Teſtator; but tis a Limitation of their Eſtate 
which determines the ſame, and caſts the Freehold 
upon the next in Remainder without Entry. | 
London Cuſtoms. 
Under this Title I ſhall mention, | 
(.) The Cuftoms relating to Diſtribution of Free- 
men's perſonal Eſtates. | 
(2.) The Cuſtom of Hotch Potch, 
(3.) Such Cuſtoms as relate to Executors. 
(4.) To Orphans. , 


men's perſonal Eſtates, 
8 If 


424 


London Cuſtoms. 
If a Freeman of. London be marry'd, but Has 
28alk.426 no Children; on his Deceaſe, (after Debts paid, 


and the cuſtomary Allowances for his Funeral, 


and the Widow's, Chamber deducted) the Half of 
his perſonal Eſtate, by the Cuſtom, belongs to his 
Widow, the other Half he may diſpoſe of as he 
pleaſeth. Mt 187 
So if he has Children, and no Wife, half of 
his Eſtate belongs to his Children, the other half 
he may diſpaſe of. . 
But if he has a Wife and Children, one third 
Part belongs to the Wife, another third Part to 
the Child or Children, and he can diſpoſe of the 
remaining third Part only. 
And if ſuch Freeman die Inteſtate, the Cuſtom 
can only affect two thirds, and the remaining 
third is ſubject to the Statute of Diſtributions, by 


22 Car. 2. 


cap. 10. Which one third thereof is allow'd to the Widow, 
ante 22. and two thirds to the Child or Children; fo di- 


viding the whole into ninths, four Ninths belong 


\ 2Salk-426, to the Widow, and five Ninths to the Children. 
If a Freeman make his Will contrary to theſe 
Cuſtoms, and give away more than the third Part. 


of his perſonal Eſtate from his Wife and Children, 
they may be reliev'd againſt ſuch Will, by. exhi- 


biting their Bill againſt the Executor in the Court 


of Orphans, and ſo much of the Will as is con- 
; trary to the Cuſtom, will be declar'd void. 
City verſus Or if a Freeman ſhall ſettle or make over all 


City, or any Part of his perſonal Eſtate, with a Deſign 


Nac ve, to defrand either his Wife or Children of their full 
Executor of Shares or Parts, they may likewiſe be reliev'd. 
Sewſter, A Freeman of London had two Sons, the eldeſt 
e! dy d leaving a Son, and then the Freeman dy'd ; 
8 the Grandchild, tho in Law a Repreſentative of 
the Son who never was advancd, has no Part b 
the Cuſtom of London; for the Cuſtom exten 
only to the Children, and not to the Grandchil- 


dren, 
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dren, per Northey, and ſo it was &ertify'd by the 
11 into -— "Reward 5 2841K- 426 

The Widow of a Freeman is within the Cuſtom 
for ſhe having the Liberty and Privilege to ttade 
in the City, and ſo able to take Benefit by it ſhall 


be bound by the Cuſtoms of it. 


The Mortgage of an Inheritance to a Freeman Thornbo- 
rough ver- 


hath been held to be Part of his perſonal Eſtate, e Be, 
and to be divided according to the Cuſtom. F; Cham,” 
So hath a Legacy, where a Freeman was Exe- Caſes 285. 
cutor; and Reſiduary Legatee, and dy'd. Ihe Civil ver- 
Queſtion was, Whether the perſonal Eſtate being ſ Rich, 
but a Legacy, which till Election veſted prima 0.09 
facie in him, not as Legatee, but as Executor? It 
was agreed, That the firſt Teftator's Eſtate, which 
remains in the Executor as Executor, ſhall not be 
ſubje& to the Cuſtom as the Executor's own Eſtate; 
the Lord Chancellor decreed the contrary, and 
ſaid, I will make Election for bim. | — 
But where a Freeman of London purchaſeth a 2 ms | 
Leaſe for Years of ſome Houfes in London for 
700l. and afterwards for 1001. more, bought the 
Inheritance, and takes the Conveyance in ano- 
ther's Name in Truſt for him and his Heirs, and 
dies : The Queſtion was, Whether this Leaſe be 
within the Cuſtom of London to be deviſed as a 
Chattel? For it was agreed by all, that a Leaſe + Anand 
for Years aſfign d over to attend the Inheritance, exons 
is not within it; and the Chancellor's Opinion ere 
was, That neither can this Leaſe, for it is knit to the Rep. 186. 
Inberitance. i | 32 Car. 2. 
So it has been adjudg'd in + Chancery, where gg hen. 
Money. was depoſited by the Father to purchaſe ante 8 445 
Lands in Purſuance of Marriage Articles, that it See Ham- 
ſhall be taken as real and not perſonal Eſtate. mond ver- 
|| It was held in the Caſe of Patte and Hatton, a ue 
23 Car, 2, that a Citizen of London cannot deviſe nr. 
Ff 2 his i Lev, 227. 


/ 


2 Cha. 
Rep. 183. 


2Salk. 426. 


R:ckford's 

Caſe, 
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London Cuſtoms. 
his Child's cuſtomary Part over to another, in 
Caſe the Child die in his Minority. 

(2) 45 to the Cuſtom of Hotch putch. | 

It a Freeman advance any of his Children with 
a Portion, it ſhall be taken to bein full of their Ad- 
vancement, and ſhall bar them to demand any 
farther Part by the Cuſtom; but if it appear what 
that Portion was by any Wiiting under the Fa- 
ther's Hand, or by his Will or. Marriage Settle- 


ment; and although by the ſaid Will or Settle- 


ment it is declar d, that the ſaid Portion is or was 
in full of his Child's Part by the Cuſtom, yet this 
Child ſhall come in for a further Share of the 
cuſtomary Part of his Father's perſonal Eſtate, 
bringing the Portion already receivd into Hotch- 


potch with the unadvanc'd Children. 


As for Inſtance, a Freeman has two Children, 
and giveth to one of them 10001, towards his 
Advancement, and then dies worth 9oool. in this 
Caſe the Wife, the Children, and the Executor, 
ſhall have three equal Parts, viz. 3000 l. each, 
and then the 1cool. given in Advancement, ſhall 
be brought into Hotch potch with the Orphonage 


Thirds, and equally divided between the. two 


Children, which will make their Shares 2000. 


each. a a a 
If a Freeman advance his Son or Daughter with 


a Portion, and they being of full Age, give him 


a Releaſe of all Claims they might have on his 
Eſtate at his Death; or if the Daughter after mar- 
ry, and her Huſband gives the Father the like 
Releaſe, ſuch Releaſes are void; and the Reaſon 
is, becauſe neither of them had any Right or 
Claim to any Part of the Father's Eſtate till after 

his Death. 8383 | 
If a Freeman has but one Child, and he has 
recei vd ſome Portion from his Father, and then 
the Freeman dies, leaving this Child and 1 Wi- 
b W z 
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London C »ſloms. > 


dow ; the Child ſhall have his full Orphan's Part, 
without any Regard to what he has already re- 
ceiv'd; for that Advancement in Part is only to 
be brought into Hotch-potch with Children, and 
not with others, per Northey. 43374 2Salk, 426 
(3.) Of ſuch Cuſtoms as relate to Executors. | 
By the Cuſtom, Probate of Freemen's Wills in Lutch's 
London is before the Lord Mayor in his Huſtings; C 15 
and it is a Cuſtom for the Executors of Freemen to — _ 
give Bond as well in the Court of Orphans, as in 3 Car. 1. 
the Spiritual Court. EEE S. P. Cab, 
* It is a Cuſtom, if a Contract be made by one 280 fe 
Citizen to pay Money to another, and he who maſks * 
made the Contract dies, his Executor or Admini- Norton, 
ſtrator ſhall be chargeable therewith, as if it were 5 Co. 82. 
upon an Obligation. | * — . 
So by Cuſtom, Bona Notabilia are to be to the by 3 
Value of 101 in London. | pR.Peaiby 
The Executor of a Freeman, if he does not in- Execaters. 
ſtruct the Apprentice, is liable by the Cuſtom to hand 
provide for him, or find him another Maſter. — 8 
In the Caſe of Anderſon and Redſhaw, verſus Hull, 
Duck and Chandler, there happen'd a Loſs of Part of 11. 177. 
a Freeman's Eſtate by the Inſolvency of his Exe- 
cutor, and the Queſtion was, Whetherit ought to 
be born out of the Teſtamentary Part of his Eſtate 
only, or out of the whole perſonal Eſtate as well 
cuſtomary as Teſtamentary there being no Cuſtom 
of the City directing how ſuch Loſs ſhould be born. 
It was decreed in Chancery by the Lord Chancel- 
lor Cowper in Trin. Term, 1715, that the Widow and 
Orphans of a Freeman of London are in the Nature 
of Creditors for two Thirds of the perſonal Eſtate he 
ſhall die poſſeſs d of, and that if any Loſs happen by $3 
the Inſolvency of his Executors, ſuch Loſs onght to 
be born by the Legatees of a Freeman entirely out 
of his Death's Part; ſo that the Widow and Or- 


Ff 3 phans 


” ws London Cuſtoms, 
hans may have two full Thirds of the Freeman's 
tate, as if no ſuch Loſs had been. | 
4. Of the Cuſtoms relating to Orphans, + 
x Roll. The Court of Orphans is held before the Lord 
Rep. 316. Mayor and Aldermen, who are Guardians to all 
2 „ Orphans, and it is the Cuſtom, that if any Freeman 
135% or Freewoman die, leaving Orphans within Age, 
unmarry d, that the Court of Orphans ſhall have 
the Cuſtody of their Bodies and Goods, until they 
attain the Age of Twenty One, unleſs the Orphan 
being a Female, ſhall marry. _ 


Wilkinſon 
| Ale, 17 ſtudy of ſuch Orphans to whom they think pro- 
Car. 2. 1 per; and if any Perſon marry ſuch Orphan, be- 
Lex. 162-,3ng. under Age, without the Conſent of the ſaid 
88 Court, they may lay a Fine on ſuch Perſon, ac- 
116, cording to the Quality and Portion of the Or- 
Harwoods phan; and if ſuch Perſon refuſe to pay the 
24 Fine, they may commit him to Newgate till he 
Le © ſubmit; but it ſuch Perſon ſettle a competent Eſtate 
1 Mod.7g. on the Orphan, as the Court ſhall direct, they, on 
xVenc. - Petition, uſually remit the Fine. 
178. Ihe perſonal Eſtates of Orphans was formerly 
paid into the Chamber of London, by the 'Exe- 
cutor or Adminiſtrator. K r ch 
But by an Act made the 5th and 6th of Wm, 3. 
it is provided and enadted, that uo Perſon or Fer- 
Cap. 10. ſos whatſoever ſhall, at any Time, be compelled or obli- 
ged, h) Virtue of any Cuſtom within the ſaid City, or 
by any Order or Proceſs of the Court of Orphans, or 
. otherwiſe bowſoever, to pay or deliver into the Chamber 
of the ſaid City of London, any Sum or Sums of Mo- 
wey, or perſonal Eſtate, due or to be due, or belonging 
to any Orphan or Orphans, of any Freeman of the ſaid 
City, any Law or Uſage for inforcing the ſame not- 
withſtanding. | 


Marriage, 


And the Mayor and Aldermen commit the Cu- 
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Marriage, Conditions annexed to it. 


Onditions againſt Marriage in general, are void 
in Law, as if a Legacy of 500 J. is given to 
a Woman if ſhe doth not marry, and 300 l. if ſhe 
doth marry; and afterwards ſne marrieth, ſhe 
ſhall have the 300 l. becauſe the Condition an- 
nex d to that Legacy is void. e 
So if a Legacy is deviſed to a Woman, if the 


doth not marry ſuch a Perſon, and if ſhe doth after- 


wards marry him, the Legacy is void. * * 
By the Civil Law, if a Legacy is deviſed to a 
Man provided he marry E. A. the Marriage muſt 


take effect, otherwiſe the Legacy is not due; but 


if it be that he marry with the Conſent of R. B. 


he is obliged to be married, but it may be without 
ſach Content, unleſs the Legacy is deviſed over 
to another Perſon; and the Reaſon is, becauſe 
the Marriage being limited to the Conſent of a 
particular Perſon, it he ſhould refuſe to give Con- 
ſent, it would wholly obſtruct the Marriage it 
ſelf, which is a Thing againſt Law; but if the 
Legacy had, been given, ſo as he marry with the 
Advice of V. N. in this Caſe he muſt ask Advice, 
tho' he is not obliged- to follow it. 


429 


The Father deviſed 500 l. to his Daughter, but Godb. 31. 


it was upon Condition, that if ſne would not 
marry R. B. it ſhould be taken from her and given 
to him, the Daughter died before ſhe was capable 
of Marriage, or qualiſied to give her Conſent. 
This Condition 1s only in terrorem, and R. B.-ſhall 


not have 500 l. tho tis deviſed over to him, be- 


cauſe there was no Fault in the Daughter, and 
therefore there ought not to be any Puniſhment. 


A Deviſe of 20 l. per An. to his Wife, if e 


Hall remain a Widow in ſuch Caſe, by the (ävil- 
Law, ſhe is oblig d to give Security to repay what 


4 ſhe 


PS 


330 


Force 
verſis 


Clerk 
verſus 
Thom p- 


5571, 

See Stat. 

29 Car. 2, 

cap, 9 
that an 

Executor 


Marriage, whether a 


ſhe ſnall receive, in Caſe ſhe marry again; but if 
the Words had been wntil ſhe ſhall be married, or 
Jo long as ſhe ſhall be unmarried, ſhe is not oblig'd 
to repay what ſhe received, in Caſe ſhe marry a 
ſecond Huſband. wed 


A A Feme Sole deviſed her Land to a Man and 


Hembling his Heirs, whom ſhe afterwards married and then 
4 Rep. 61. ſhe died without Iſſue; adjudged, That the Mar- 
Goldi. 109 riage was a Revocation of her Will, for that he- 


ing her own Act, doth amount to a Counter- 
mand in aw): But Goldſborongh reports it other- 
wiſe, viz. that the Marriage was no Revocation. 


A Man promiſed, That in Conſideration the 
Woman would marry him, that he would leave 
Ton, 2 Cro her worth 500 l. they married, the Huſband died 


and did not leave her ſo much, and thereupon ſhe 
brought an Action againſt the Executor of her 
Huſband; it was objected, That it did not lie 
againſt him upon a collateral Promiſe of the Te- 
ſtator, or if it did, the Marriage was a Releaſe; 


er Admini- and this was the Opinion of my Lord *Hobert, but 


ftrator ſhall 


not be char- 


1 ed, &c. 
Wpon ary 


adjudged, That it was not a Duty in the Life-time 


ſed by the Marriage, ſo that the Action lay againſt 


Agreement his Executor. | 


in Marri- 
age, unleſs 


A + Man enter'd into a Bond to a Woman with 


pu in i. à Condition, that if he married her, that in ſuch 


ting, 


Smith 
verſus 


Stafford, 


Caſe his Heirs, ' Executors, or Adminiſtrators 
ſhould pay her 500 l. after his Death; he married 
her, and the Wife ſurvived. Two Tudges againſt 
the Chiet Juſtice Holt held, That the Action was 


Hob. 217. not releaſed by the Marriage, becauſe there was 


+ Acton 
verſus 
Gage, 
Mich, 11. 
Will'i. 


no Cauſe of Action during the Life of the Hus. 
band, for that did not ariſe till after his Death, 
and then his Bond remained good to the Wife: 


But a Writ of Error being brought in the Exche- 


guer Chamber upon the Opinion of the Chief 
Juſtice, the Plaintiff in Errors percerving the Court 
t 1 1 1 inclined 


of the Huſband, and therefore could not be relea- 


the Deviſee himſelf, fo it ſhall not he averr'd to be 
for a Jointure, and ſhall not be taken to be fo, but 


Suſpenſion of an Action. 431 
inclined, to affirm the Judgment, proceeded no 


farther, | 


ö 
Ai to Deviſes relating to Dowers or Fointures, I 


find theſe Caſes : | 3 

. A Deviſe of Lands to his Wife, till his Goſlia 
Daughter Prudence was Nineteen, and afterwards _ 
to his ſaid Daughter in Tail, and that then ſhe n., Cra. 
ſhould pay to her Mother 12 1. per Ammm for ber Eliz. 128. 
Life in Recompence of her Dower, and if ſhe 1 Leon. 


fail'd, that in ſuch Caſe the Mother ſhould have 7 


the Land for Life, ſhe brought a Writ of Dower 


before her Daughter was Nineteen; and after 
ſhe was Nineteen, ſhe enter'd for Non-payment 
of the Rent of 12 J. per Ann. Adjndg'd, That by 
bringing the Writ of Dower, ſhe had wavd the 
Benefit to have the Land for Life, and that it 
was againſt the Intent of the Teſtator ſhe ſhould 
have both. | | . | | 

Deviſe of Lands to his Wife generally for her Leak verſs 
Life, this cannot be averred to be for her Join- Randall, 


ture, and in Satisfaction of her Dower, becauſe a _ — 


Deviſe imports a Conſideration in its ſelf; and as . 


it ſhall not be averr'd to any other Uſe, than to Rep. 4. 


rather as a Benevolence than a Jointure. A D 
An Action was brought againſt a ſingle Wo- Trin, 12; 
man, who married pending the Suit; adjudg'd; V. B. K. 
That it was not abated, but that the Plaintiff 
might ſtill proceed againſt her to ſudgment and 
Execution, and take ber in Execution, by the 
Name in which the Action was commenc'd, not- 
withſtanding ſhe was now married. 
So if a Woman give a Warrant of Attorney to 1 Shower, 
confe(s a Judgment, and then marries; a Bill may Rep: 91. 


be fil d, and Judgment enter'd againſt Huſband _ 


and Wife, | | 
B72 | Notice 


| 
| 
| 


„. 
Sir-An- - 


e 


Notice. 


SR, OTICE, or no Notice, produces divers Ef. 
| fects, in Reſpect of the Perſon to whom it 
ought to be given; either to free him from ſome 
Charge, or to make him ſubject to a Forfeiture 
| of his Eſtate, of which I ſhall give the Inſtances 
following. | | 
Keilw.5z, . If an Executor payeth a Debt upon Simple- 
_ Contract, tis good in Diſcharge of another Action 
— againſt him, if he had no Notice of other Debts of 
| higher Nature at that Time. 
Corbet's An Adminiſtrator livd in one County, and 
Caſe, an Action of Debt was brought againſt him and 
| mga laid in another County; and before he had any 
zr Notice of this Action, he paid ſeveral Debts which 
the Inteſtate ow'd by Specialty, and had not Aſ- 
ſets left to pay the Debt in Demand, tho' he 
had Aſſets at the Time of Action brought; and 
no he appear d, and pleaded this ſpecial Matter, 
and concluded, that he had nothing in his Hands; 
a adjudgd, A good Plea. 
Whalley So where the Teftator deviſed his Houſes to 
7225 8 hy Wife for Life, a oy to ae: _ * 2 Fr 
4 eirs, paying to his youngeſt Son 40 J. and fai- 
N ling his ſaid eldeſt Son, to come to the youngeſt 
+... and his Heirs. The Money was not paid; the 
Queſtion was, Whether the eldeſt Son had forfei- 
ted his Eſtate, by not paying the Money with- 
out Notice given him of \ Father's Will? For 
it ſhall be preſum'd, that being his eldeſt Son he 
had enter'd as Heir, which' is a better Title than 
he could have by the Will; tis true, if the De- 
viſe had been to a Stranger, as he takes Notice 


bees Cg, What Eftate is deviſed to him; ſo he is oblig d 
4 Rep. g. to take Notice upon what Condition tis given; 
. 2 Leon, but the Heir at Law is not bound ſo to do there- 


fore 


60. S. C. 


NMiuncupative- Mill. „ 
fore Metice muſt be given to him of a Condition 
MEE to his Eſtate, otherwiſe he ſhall not for- 


Nuncupative-Will, 


"Pp HIS is where the Teftator declares his Will 
before a ſufficient Number of Witneſſes, 
which being reduc'd into Writing, either before 
or aſter his Death, 1s good to diſpoſe of his Perſo- 
nal Eftate, but not his 18 | | 
And by the Statute: 29 Cay. 2. tis enacted, 29 Car. 24 
That a Nuncupative Will ſhall not be good exceeding f 3» 
30 l. unleſs proved by three Witneſſes, who were preſent at 
the making thereof, nor unleſs it was made in the © 
Time of the laſt Sickneſs of the Deceaſed, 'or in bis 
Houſe, or where be hath been reſident for ten Days be- 
fore, unleſs ſurpriz'd in Sickneſs from Home, and 09 
Evidence ſhall be given to prove ſuch Will after fix 
Months, unleſs it be committed to Writing within ſix 


. 


: Days after the making. 


Neither ſhall any Letters, Teſtamentary or Probate, 
of ſuch Will paſs the Seal of any Court, till fourteew 
Days after the Deceaſe of the Teſtator, nor until Pro- 
| pig bath iſſued to call in the Widow, or next of Kin, 
to conteſt it. | TEND | 
Before this Statute it was neceſſary to put the 
Will in Writing, and to prove it; for the Execu- 
tor could bring no Action, unleſs the Will was 10 Ed. 4. f. 
committed to Writing, and proved by a Witneſs, 5 H. J. r. 
2 2 the Seal of the Ordinary, tho not of 4 5 
the Part y. | ; cutor 2. 
The Plaintiff, as Adminiſtrator, exhibited a Bill 14 H. 6. 5: 
to have a Diſcovery, and an Account of the In- 
teſtate's Eſtate. The Detendant pleaded, That 
the ſuppoſed Inteſtate made a Nuncupative-Will, Verhorn 
and another Perſon Executor, and :niffted. that or i 
he was not accountable to the Plaintiff, as Admi- 1 Ch. Ney 
5 | | ſtrator, 192. 


— — —— — 
- 


} 
| 
L 
! 


Witneſſes, &c. After t 


Stoni- 
well“, 
Caſe, 
Raim. 334. 


. 


ſtration, as ſhall be ſhewn under this Title. 


| Ordinary. © | 
niſtrator, nor to any other Perſon but the Exe- 
cutor z but decreed, That ſuch a Will before Pro- 
bate, is not pleadable againſt an Adminiſtrator, 
Nuncupativs Codicile, + 
. By the ſame Statute 'tis 1 = Abe 
u Writing, concerning am perſonal Eſlate, ſhall be re. 
pealed, bo my Clauſe thevis red any Words or 
Will by Word of Month, except the ſame be put in 
Writing in the Life time of the Teftator, and read to 
and approved by him, gy! oy to be ſo done by three 
e making this Statute 
George Stoniwell, by his Will in Writing, made 
his Wife Executrix and Reſiduary Legatee, after 
ſome Legacies paid; but ſhe dying in his Lite- 
time, he made a Codicile by Word of Mouth, 
and deviſed thereby to George Robinſon, all which 
he had 4 af in his Will to his Wife. This was 
adjudged, by the Delegates, to be a good Nuncu- 
tive-Codicile, and that it was quaſi, a new Will, 
or ſo much as he had given to his Wife; that as 
to that Matter, it was no Alteration of the Will 
in Writing, becauſe there was no ſuch Will; for 
the Operation of it was determin'd by the Death 
of the Wife, in the Life-time of the Teſtator; ſo 
that as to the Reſduum deviſed to her, it was ut- 
terly void, 


Ordinary, 


I properly taken for the — of the Dioceſe, or he 
3 ; 


who hath Ordinary Furiſdiction in Eccleſiaſtical 
Matters for the Execution of Juſtice, but ſubject to 
the King, and to his Courts of Common-Law. 
This Ordinary. hath Power in granting and 
revoking Adminiſtrations ; and tis a Power which 
is annex d to his Perſon, wherever he is, I mean to 
the Perſon of a Biſhop , for there are many other 
Perſons who have Deputations to grant Admini- 


Now 
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Ordinary. 435 

Now as to his Power to grant and revoke Ad- | 
miniſtrations, 1 find ſome Caſes, viz. an Execu- 4 H.7. 13. 
tor adminiſter'd, but would not prove the Will , 
in ſuch Caſe the Ordinary may grant Adminiſtra- 
tion to another, and he may bring an Action, tho 
there is an Executor appointed by the Will; and if 
ſuch an Adminiſtrator ſhould be ſued, *tis no 
ood Plea to ſay, That the Teſtator made an 
'xecutor, who adminiſter'd and traverſe that he 
died inteſtate , for the Plaintiff may reply, and 
ſhew the ſpecial Matter, that Adminiſtration was 
granted to him in Default of proving the Will by 
the Executor. | 

'Tis true, the Ordinary is bound to grant Ad- 
miniſtration, and therefore, if Debt is brought % f. g, 
againſt him, and pending the Action he commits 
Adminiſtration, the Writ ſhall abate. 

But if two Perſons contend which of them is Robin“ 
the rightful Executor, in ſuch Caſe he cannot grant Caſe,Mooe 
Adminiſtration pendente lite. 636. 

And to ſhew that this Power is annexed to 
his Perſon , it a Biſhop of Ireland happen to be Carter ver 
in England, he may grant Adminiſtration here ſu Croſs, * 
of any Thing within his Dioceſe in Ireland. But Gb. 33. 
the granting an Adminiſtration is only an Au- 
thority given to another, which is revocable in its 
Nature, 

As if Debt is brought againſt an Adminiſtra- 241.8. 26. 
tor, and pending the Action, the Ordinary grants 
Adminiſtration to another; this may be pleaded 
in Abatement- to the Action, becauſe the gran- See Tit. 
ting the Adminiſtration was only an Authority, and Adwini- 
the Adminiſtrator is but a Servant to the Ordi- means 3 
nary, whom he may change at any Time, and ne. 
there is no Occaſion for a formal Sentence of Re- Newman 
vocation, but the Ordinary hath Power to re- verſus 
voke it without ſuch Sentence. BN — 
| | Where * ; And. 

303. 


436 Ordinary. 
6 fl. g. . Where an Adminiſtrator is Plaintiff, he muſt ſhe 


35 f.. 31. by whom Adminiſtration was grant to him, | 


becauſe he hath the Power by Virtue of ſuch 
— e Commiſſion; but where he is Defendant, in ſuch 
to. _ Caſe the Plaintiff need not ſet forth by whom 
the Adminiftration was granted to him, for it 
ſhall be intended it was by the Ordinary, tho in 
44.3. 16. ſome of the Year Books it is otherwiſe, vis, that 
-— wah the Plaintiff muſt ſhew how that the Defendant 
cu was Adminiſtrator, viz. that ſuch a Perſon died 
inteſtate, and that Adminiſtration was commit- 
ted to him by the Ordinary; but what the Law 
is as to this Matter, may be ſeen in the Caſes fol. 
lowing, where I ſhall mention the ſeveral Perſons 
who have Power to grant Adminiſtrations. 


The King. Doctors of Divinity, 
The Archbiſhops, Officials, 
Archdeacons, Surrogates, 
Commiſſaries, Stewards of Courts, 
Deans, | Vicars General. 


Hobſon And firſt, as to the King: Debt was brought 
Wire A. againſt an Adminiſtrator, ſetting forth, that Ad- 
len 53, Miniſtration was committed to him per Carolum 
Regem without ſaying Debito modo. And upon 
| Demurrer to the Declaration it was held good, 
Dorret, becauſe the King hath univerſal Juriſdiction. 
verſus An Adminiſtrator was Plaintiff, ſetting forth 
Collins, that Adminiſtration was granted to him by the 
8 * 1 but did not ſhew how either as Ordi- 
8. $ "nary, or by Virtue of his Prerogative, yet it was 
held good; for the Plaintiff need not ſhew that it 
* 4Leon. was by reaſon of his Prerogative, or that the In- 


189.  teſtate had * Bona Notabilia, for if he had not, it 


Tons ought to be ſhew'd by the Defendant. 
Nam, An Adminiſtrator was Plaintiff, and ſet forth, 


t Sid. 202, 
nes 


that Adminiſtration was committed to him by 
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R. B. Archdeacon of Norfolk, and did not ſay Loci 
i/tius Ordimrium; this was held well enough upon a 
general Demurrer for 'tis not neceſſary to ſhew 
the FuriſdiFion of an Archdeacow no more than of 


a Biſhop. 

Ba Twiſts, Juſtice, ſaid, the Law was, That 
in a Plea in Bar the Omiſſion of thoſe Words had 
been ill, not only upon Demurrer to ſuch Plea, b 
but even after a Verdict, but that it was other- / 
wiſe in a Declaration, if the Defendant” demur p 
ſpecially, and ſhew it for Cauſe. 

Tis true, many Years before, there were dif- 
ferent Opinions as to this Matter, for Serjeant chiberton 
Rolls tells, That a Judgment was arreſted for the 7/ 
Omiſſion of theſe Words, but this muſt be upon 1 ff. 
the firſt Motion; for the Court chang d that Opi- Rep. 224, 
nion, and held, that the Plaintiff need not ſet forth 150. 2Cro. 
the Authority of an Archdeacon, becauſe he is Ocu- Is Palm. 
lus Epiſcopi, and he is to commit Adminiſtration 3 g. 0, 54 
de Jure Ordinario. 182 

The Defendant ſet forth, that Adminiſtration walſord 
was granted to her by a Commiſſary of a Biſhop verſus 
Legitime Conflitutum, and upon a Demurrer to Lag, 
this Plea, it was held good; for in ſuch Caſe ” 
tis as well as if it had been granted by the Biſhop 
himſelf. - 8 

But where the Plaintiff declard, that the Ad- — 
miniſtration was committed to him by the Dean Temple 
of Litchfield, and did not ſay by what Authority, Cro. Eliz. 
nor that he was Loci Ordinarius; this was held 791. 
naught, becauſe it ſhall not be intended he had. 
A ſdiction as a Biſhop or Archdeacon, unleſs tis 
et forth. | | 

So where the Plaintiff declared, That Admi- gg 
niſtration was committed to him by Andrew Vane williams, 
ſacra Theologisa Doctorem, without ſaying, Loci Cro. Eliz. 
1/lins Ordinarium, or cui de Jure pertinutt, &c. this 43*- Moor 
was held ill after a Verdict, 22525 being in a 37: 


4 39 Ordinary. 


Declaration, which ought to be certain, the Ju- 


riſcliction of a Doctor of Divinity ſhall not be 


intended. . | 
16 & 17 But now by the Statute 17 Car. 2. this Omiſ- 
Car. 2. ſion is aided by a Verdict; as for Inſtance: An 
_ Adminiſtrator declared, that Adminiſtration was 
verſus granted to him by R. B. "Surrogate and Official ot 
Hauſon, D. D. Prebendary of the Prebend of C. and did 
Shore 355. not ſay, cui adminiſtratio de jure pertinuit, &c. this 
Sue, 3s is aided by a Verdict, and fo is the Omiſſion of a 
dan wa  Profett hic in Curia, GWS. | 
Williams, About twelve Years before the making this Sta- 
x Salk. 36. tate, an Adminiſtrator declar'd, that an Admini- 
raged ſtration was granted to him by the Official of the 
a, Biſhop of Carliſle, without ſaying, Loci iftius Ordi- 
Harriſon, narium. And upon a Demurrer to the Declaration 
2 Mod. 65. it was held good; for it not being ina Peculiar, 
his Juriſdiction ſhall be intended. | 
And many Years before in I'rover, the Plaintiff 
declard, That Adminiſtration was granted to 
him by R. B. Offcial to the Biſhop of Peterborough, 
without ſhewing by what Authority, and: this 
Ilikewiſe was held good after a Verdict. Fj 
Lucy An Adminiſtrator brought an Action of Debt 
8 againſt an Executrix, ſetting forth, that her Te- 
Cro. Elia. ſtator became bound to R. Clegg in 200 l. that the 
12. Money was not paid to the ſaid Clegg in his Life- 
time, nor to the Plaintiff, who married his Widow, 
to whom Adminiſtration de Bonis non, Qc. was 
granted by the Steward of the Mannor of Mansfield, 
a ei Commiſio Adminiſtrations illius de Fure pertinuit, 
te” kl and concludes with a profert in Curid ; this was held 
'verſw A good Declaration. | | 
Cleyton,, *Sowherean Adminiſtrator declar'd, That Ad- 


Lutw. 408 miniſtration was committed to him by Villn 


hs 5" Lewen Vicarium Generalem in Spiritualibus Epiſcopi 


Lovelace, Roffen. Adjudg d. That the Vicar-General in Spi- 
x Leon, ritualibus amounts to a Chancellor; and this being 
312. . . | | | In 
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in a Declaration, the Omiſſion oſ Loci i 


139 

iſtius Ordina - Clement- 
rium is well enough, which had been otherwiſe in e 
a Plea. . 7 or N 
Upon the whole Matter, where the Admini- 4. * ; 


Ordinary. 


ſtrator is Plaintiff, he may declare that Admini- Chard ver- 
ſtration is committed to him by a Biſhop, or by /* Bird, 


an Archdeacon, tho he doth not ſay Loci iſtius Or- Ge Eliz. 


dinarium, tis well enough, for they ſhall be inten- * 


ded to be Ordinary of the Place. rerſus⸗- 

Neither is it abſolutely neceſſary, That he Wiutton,,, 
ſhould declare, in a particular Manner, by whom — Eliz; 
it was granted; for tis ſafficient to ſay, That waa 


* Debito modo Commiſſa fuit to him, this was after ward 


à Verdict, but it had been otherwiſe upon a De- , 


t Thomps*., 
murrer. ſon, Cro. 


But he muſt ſhew it was committed to bim, tho Elia. 905, 
he need not ſay by whom; as where an Adminiſtra- 876. 
tor durante minore etate cum Taſtamento annexo was *Marſhall 
Plaintiff, but did not ſet forth in his Declaration, JJ n. 
that Adminiſtration was committed to him; tis Stiles 236, 
true, he concluded with a profert hic in Curia Li- 232. 
teras Teftamentarias, without ſaying Literas Admi- I Cheeſ- 
niſtrations, but that was not aided by the Statute, Dee, P 
tho the Plaintiff had a Verdict, becauſe he had not Mict'as 
entituled himſelf to the Action. S 6willi 

'F But where an Adminiſtrator is Defendant, in 2 | 
ſuch Caſe the Plaintiff need not ſhew, that Ad- ls 
miniſtration was committed to him by the Or- Th.cker, 
ee ; for if tis not ſo, the Defendant ought to T. Jones 

ew it. | | | 1 

* So where Debt was brought againſt an Execu- 52 e 
tor, who pleaded, that the ſuppoſed Teſtator died 41 Hl. 6. 
inteſtate, and that Adminiſtration was granted to 13. 
another, and that the Defendant, as his Servant; 
ſold the Goods to render an Account, and tra- 
vers d, that he adminiſter d in any other Manner; 
this is not a good Plea, without ſhewing, that he 
| N Gg Who 


wo Out p. 
wo granted the Adminiſtration was LoctifiuOr- 


Outlawry relating #0 Teſtator and 
| : Executor. 


„IF an Executor is outlawd, yet he may main- 
— 5 1 tain an Action; but if the Tefator is outlaw d, 
cntor 11. and an Action of Debt is brought againſt bis Exe- 

 _ eutor, tis a good Plea for him to ſay, that his 
Teſtator is ontlaw'd; the Reaſon feems to be, be- 
cauſe all his Goods are forfeited to the King, 
: _ ſo = Executor may have nothing to ſatisfy 
the Debt. | 4 
Woolley But Amo 38 Elia. upon a Demurrer to ſuch a 
verſe 1, Plea, it was adjudg'd otherwiſe, becauſe there 
Cre. liz? may be Debts due to the Tefator upon Contratt, 
„n and ſuch Debts are not forfeited, or he may make 
a Will and devife Lands to be fold by his Execu- 
tor, which he may have fold, and the Money is 
Aſſets in his Hands; tis true, one Judge held the 
Plea good prima facie, and that ſuch Aſſets onght 
not to be intended, but 2 
About five Years afterwards, in an Action of 
wre: Debt brought againſt an Adminiſtrator, he plea- 
22 ded, that the Inteſtate was outlaw'd and taken 
$90. Elis. upon the Capias, and committed and died in Pri- 
fon z and upon Demurrer it was adjudg'd no good 
Plea, becaufe a Man may be an Adminiſtrator to 
a Perſon ontlaw'd, as if Goods are unlawfully ta- 
ken from him before the Outlawry, he may bri 
| an Action of Treſpaſs, and recover the Value 
the Goods, which ſhall be Aſſets in his Hands. 
Bullen Debt againſt an Adminiſtrator upon the Bond 
— 4 of the Inteſtate, the Defendant pleaded in Bar, 
Hut. 33. that the Inteſtate was outlaw d _— 


[ — 


Outlawry. 


and died, and that the Outlawry was ſtill in 
Force; but it was ale gd no Plea, becauſe 
tis only a Plea by Implication, for by pleading 
the Outlawry, tis implied the Inteſtate had no 
Goods but what were forfeited, which may not 
be true, becauſe he may have Goods which are 
not forfeited ; as if the Inteſtate had a Rent- 
Charge Hoary to him for Life, and is afterwards 

outlaw'd, and then the Rent is Arrear, and he 
dies, his Adminiſtrator ſhall have theſe Arrears; 
for the Rent was Freehold, and no Action of Debt 
lay for it during his Life, and therefore the Ar- 
rears are Aſſets. | 


The Teſtator was outlaw'd in Felony, and his March's 
Executor brought a Writ of Error to reverſe it. * ks, 
Goldsborougb tells us, it objected by the fa- — 57 2 


of Felony could not make Executors; but if he 
could, an Executor ſhall * onl 23 K Er- 
ror upon a judgment in a perſonal Action, but an 
Lau jou a higher Nature, and effects the 
Reality; but it was adjudg'd, that an Executor 
might have a Writ of Error, , becauſe his Teſtator 
might not be lawfully outlaw id, and fo the Writ 
is brought to remove that Dilability, and tis pro- 
bable he might have only Goods, and no Lands; 
and if fo, and he was not duly outlaw, then 
the Executor may loſe all the Goods, if this Writ 
of Error did not lie, and therefore Leonard reports, 
that it was adjudg d to lie. And my Lord Coke, in 
Foxley's Caſe, cites it as ſo adjudg d. 


mous Coke (as he calls him) that a Man attainted 233. 


The Creditors of V. R. exhibited a Bill in ery ver- 
Chancery for their Debts, ſome of which were on fu Er 
Mortgage, ſome on Fudgments, and one was upon = Salk 


a Bond. /. R. was outlam d, and one of the Judg- 
ment Creditors brought an Action of Debt on 
his Judgment, and the Queſtion being, which of 
theſe Debts ſhould be firſt paid, it was, decreed, 
N Gg 2 that 


IC 


Par aphernalia. 


that the Outlawry being upon Meſne Proceſs, and 
before Judgment, did not alter the Nature of the 
Debt, and create a Charge on the Land, but 
that where is an 8 and a Seizure there- 
on, there the Debt attaches on the Land, and 
ſhall take Place of a Judgment, tho' prior to the 
Outlawry. That the bringing an Action by the 
Plaintiff upon this Judgment, did not put it be- 
hind other Judgments, neither was it a waving 
the Charge on the Land, becauſe the bringin 
the Action was the Account of the Attorney, an 
there was no other Remedy at Common-Law 
after the Year and the Day. 


Paraphernalia. 


See Chattels 151. 


A HIS is a compound of two Greek Words, viz. 
Para ſuper and Pherna Dos, which ſignifies 


| 2B Ed. 4. ſomething which a Woman is to have above her 


4 1 10 Dower, and this is neceſſary Apparel, and ſuch 
Roll. Abr. Which is ſuitable and convenient to her Degree. 


Ihe If the * Huſband deliver a Piece of Cloth or Silk 
> Farwell to his Wife to make a Garment, and dies before 


Harwell, "tis made, ſhe ſhall retain it againſt his Executor, 
x'Roll, but not againſt his Creditors, becauſe ſhe had it 
Abr. 91 1. by the actual Delivery of her Huſband. 
But tho' ſhe had it not by the Delivery of her 
Huſband, yet if ſne had it in her Cuſtody at the 
Time of his Deceaſe, and it was neceſſary and con- 
venient for her Uſe, ſhe ſhall retain it. 


Arten 3 As for Inſtance, the Lord Audleys Widow mar- 


atelty ried Serjeant Davis, and before and after her Mar- 
riage ſhe uſually wore a Chain of Diamonds and 

Haſting* Pearls, the Serjeant devisd the Uſe thereof to her 
le during her Widowhood, ſhe giving Security to 


gaser Leave them to his Daughter, the Court was Givi 


343+ 


ded, whether ſhe ſhould retain them as her F 
phernalia, Two Judges held ſhe might, becau 
they are convenient for a Woman of her Quality, 
but two were of another Opinion; for tho' they 
might be convenient, they were not neceſſary, and 
therefore ſhe ſhould not retain them againſt the 
Deviſe of her Huſband ; yet Jones, who reports 
the ſame Caſe, tells us, That by the Opinion of 
three Judges, the Wife ſhall retain her neceſſary 
and convenient Apparel and Ornaments againſt the 
Deviſe of her Hutband ; and that he cannot diſ- 
poſe 32 5 by A. tho = might my oy them 
1n his Life-time, for upon his Death the Pr 
is veſted in the Widow. TRY 
The Executor of the Viſcount Bindon brought eue 
Detinue againſt the Defendant, and declar d G 
againſt her for detaining certian Jewels. The De- 1214 
fendant juſtify'd the detaining as Puraphernalia; 4 
adjudg'd, That they ought to be allow'd to a Wi- 4 
dow, having Regard to her Degree, and in this 
Caſe the Huſband of the Lady Bindon being a 
Viſcount, theſe Jewels, being of the Value of 300 l. 
may be allow /d to her. Y 


Peculiar. 


T HIS js a particular Pariſh or Church, which 
is exempted from the juriſdiction of the Or- 
dinary of the Dioceſe, and hath Power within it 
ſelf to grant Adminiſtrations or Probates of Wills, 
and theſe are of ſeyeral Sorts, | 
Royal Peculiars which are the King's free Cha- 
pels, and are ſubje& only to his Juriſdiction. 
Archbiſhops Peculiars, which are diſperſed in ſe: 
veral Dioceſes; for it is an ancient Privilege of 
the See of ＋ 1 wherever any Mannors 
or Advowſons do belong to that Church, they 
forthwith become exempt 91 the e, 
100 8 3 0 


444 Pleas by Executors. 
of the Ordinary of the Dioceſe where thoſe Man- 
nors, &c. are, and are reputed Peculiars under the 

Juriſdiction ot the Archbiſhop. | 
The Peculiars of Deans and Chapters, which are 
certain Places where, by ancient Compoſitions, the 

Biſhops had parted with their ſuriſdiction to thoſe 

Men; and it ſuch Compoſitions are loſt, then Jon 

and continual Uſage to grant Adminiftrations a 

Probates of Wills, will run into a Preſcription 
and give them a good Title, and ſuch are the 

Dran and 8 of Paul's and of Litchfield. 
Peculiars belonging to Monafteries, and this 
was a Juriſdiction obtain'd by the richer Monaſte- 
Ties either from Biſhops or the Pope, and all theſe 

+7 had Power to grant Adminiſtrations. © - 

Mich. 35 | And when an Adminiſtration is granted by any 

| 1 * of theſe Peculiars, the Plaintiff need not ſet forth 

Adm. 3. how it came by that Juriſdiction, either by Fre- 

| ſeription or Compoſition; for tis ſufficient that he 
alledge them to be Loci iſtius Ordinarios. 

5 Perſonal Eftate : See Tit. Chattels, Tit. Deviſe of 


Pleas by Executors. 
The uſual Pleas by Executors are, 


(1.) That be never adminiſter d as Executor. | 

(2.) That one Security is accepted for another. 

(30 That the Executor is miſnam'd. 

1 be is not anſwerable for a Tort of the 

efrator.- 
(3) Theſe Pleas muſt be certain, both as to the Per- 
fon and Thing. | | 
(6.) The Defendant muſt aver his Plea, and cannot 
IP wave a Term. : 

2186.19. (L. V 7 HERE an Executor pleads, That he never 
. | ke 0 ö adminiſter d as a not good if he 


doth not likewiſe plead, that be js not Executor, 
| = 


— —  —— — — 
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| Adminiſtrator, the Security is better 


Pleas by Executors. 445 
nor adminifler'd as Executor; for by ſaying anly, © 
that he 1 admini ſler d as Execitor, he doth not 
deny that he was Executor. 

Debt was 7 againſt an Executor, who pyer 307 
pleaded, that be was not Executor, nor admini- 
fterd as Executor. The Plaintiff reply 'd, he did | 
adminiſter as Executor. And the Evidence was 
that Adminiſtration of the Goods of the Deceas 400 


was granted to him, which he adminiſter d as an 


Adminiſtrator; and this was held good, tho the 

Defendant might have pleaded it in Abatement to 

the Writ, which nam'd him Executor. 

So where an Executor pleaded, he was not the Seaman . 

ſame Perſon nam d in the Writ ; upon a Demurrer ß. 

this was held an ill Plea, banal het he might be Exe- 2 

cutor de ſon Tort; and therefore he ought to have 1 
pleaded, That he was not Executor, nor ever admi- 


nifer' as Executor. 


(2.) Where the ſecond Security js better thay the firſt, 
an Executor may plead it in diſcharge of the other, as 
for Inflance : "Debe fon Bond againſt the Defen- Blythe 
dant as Heir of the Obligor, he ated, that his 2Jus 
Father died inteſtate, and that R. B. had admi- NS. 
ſter d, and that the ſaid "Adminiſtrator had given the ** 
Plaintiff another Bond in full Satisfaction of the . 
ages, adjudg'd, That if the ſecond Bond: had 
ee wy, the Obligor bimſelf, it would not 
have been a Diſcharge, but being 14 2 by the 


for now he 

is chargeable de Boxis Propriis. 

About three: Years afterwards there ſeems to Lolly 
be a contrary Reſblution, viz. Debt on a Bond, >»*/« 
the Defendant leaded an Agreement between hay — 
them, that he ſhould give the © Plaintiff a new 7 
Security for his Debt, and that he being the 
Executor of the Obligor, gave a Penal Bill for 
the ſame, adjudg d, This was no good Plea, be- 


Fuſe ane Bond cannot be given in W 


684 


Peas by Executors. 

for another, tho' the 'new Bond did obli him ö 

de Bonis Propriis, and the other only de Bonis 5 

WWW | ee | 

*Farkerve- But where an Execution is executed, that may 

fu Dye, 3 be pleaded in Bar by the Executor, as Aſſumpſit 

Lev: 269. 2painſt the Defendant, as Adminiſtratrix of BW 

| Huſband, ſhe pleaded, that he was bound in a 

Statute to one Cordell tor 20001. pro vero, & juſto De- 

Bito minime ſoluto. The Plaintiff reply d. That 

| Cordell had ſu d out an Extent, and upon a Liber- 

tate had got Poileſſion of the Lands, which he ac- 

| cCepted, Cc. prout patet per recordum. This is a good 

Jobnfon Replication, becauſe Cordell was concluded by the 

verſus Acceptance of the Land upon the Liberate, to 

Young ep . x | 

' x Lurw, have any other Execution upon the Goods of the 

453- S. P. ce and ſo the Adminiſtratrix is not charge- 

able. 8 | | 

And here it may not be improper to ſhew ſome 

Pleadings, wherein other Debts have been preferable 

to Bonds. rk. 2 ds : 

Newport As Debt for Rent upon a Leaſe-Parol. brought 

verſus , againſt the Executor of the Leſſte, and for three 

pris th Years Rent after the End of the Term. The De- 

4Mod, We fendant pleaded a Bond which the Teſtator ow'd, 

2 Vent. and that he had not Aſſets ultra 5 l. to ſatisfy that 

184 Bond, and upon Demurrer this was adjudg'd no 

| good Plea, becauſe the Rent did ſavour of the 

"Realty, and was preferable to the Bond Debt, and 

that the Determination of the Leaſe made no Al- 

| teration of the Contract, but that the Action 
might be maintain d, by Reaſon of the Profits of 

9 the Land which the Teſtator had receivd, | 
Snelling And long before this Caſe, an Adminiſtrator 
verſw pleaded the Cuſtom of London to an Action of 
Cs Debt on a Bond, viz. that his Inteſtate being a 
40g. 5 Citizen, made a Contract to pay Money to ano- 
Rep, 82. ther Citizen; and that by the Cuſtom he is charge- 

able with ſuch Contra&, as if it had heen a Debt 

E | on 
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Pleas by Executors. 
on Bond, and that he had not Aſſets ultra. And 
upon Demurrer this was adjudg'd a good Plea, for 
a Debt upon Simple- Contract is as much a Debt as 
what is due on Bond, only the Law hath given a 
Priority to one in Point of Payment, but the Cu- 
ſtom being reaſonable makes it a Law, and by 
Conſequence this Debt equal to the Bond. , 

'Tis true, an Action of Debt upon a Simple- 
Contract of the Teſtator, doth lie againſt his Exe- 
cutor by the Cuſtom of London: But now by the 29 Car. 2 
Statute of Frauds, 0 Aion ſhall be brought againſt cap. 3. 
an Executor or Adminiſtrator, upon any ſpeci = 
T to anſwer Damages out of bis own Eflate, un- 
: b tis put in Writing by the Party, or by one autboriz'd 

im. Mi: 

q Aſſumpſit * an Adminiſtrator, who plea- Buckier 
ded, that on ſuch a Day the Inteſtate gave Bond as TT 
of 401, to pay the Money at Michaelmas, & c. and Cra Elis. 
that he had fully adminiſterd all the Goods of 315. 

the Inteſtate, Ic. except to ſatisfy that 40 l. and 
upon Demurrer. this was adjudgd a good Plea, 
and that a Debt upon a Contract ſhall not be paid 
before a Debt on a Bond, which is not due till a 
Time to come. | 

(3.) An Executor cannot plead a Miſnoſmer after an | 
Imparlance, as where Debt was brought againſt Fiche 
him, and he imparled, and afterwards pleaded a 7. 


Miſnoſmer, viz. That he was Adminiſtrator cum Te> Neis 385. 


- , 1 


” rs 


ftamento annexo, and not Executor, and that he ought 


to be ſo nam'd. And npon a Demurrer the Plea 
was held ill, becauſe tis never allow'd to be good 
after an Imparlance. | 
But this muſt be intended of a Plea in Bar, for 
it may be pleaded in Abatement after an Impar- 
lance; as where Debt was brought againſt the Grandvell 
Defendant as Executrix to her Huſhand, ſhe im- Few 
parled, and then pleaded in Bar, that her Huſhand 1 * 
died Inteſtate, and that Adminiſtration was 

192 or, granted 


Pleas by Executors, 4 


granted to her, and tra vert d, that ſhe was Execy, 
trix, or ever adminiſter d as Executrix. And 
on à Demurrer the Plaintiff had Judgment, [4 
the Plea was only a Miſnoſmer of the Defendant 
as Executrix inſtead of Adminiſtratris,which ought 
to have been pleaded in Abatement, and not in Yor 
tothe Action; fog ſhe had admitted herſelf charge. 
able with the Action, but in another Manner, 
tho it was inſiſted, that this was no more than a 
Plea in Abatement, for it was no Bar to the 40 
but tis ſuch a Bar to the Plaintiff, that he U 
never charge her as Executrin. 1 
(44.) In many Caſes an Executor is not liable to make 
Satisfaction for a Wrong done by bis Teftator. 

As where the Plaintiff deliver'd a Cow to the 
© Teſtator to keep, who ſold it, and converted the 
; 51. Money to his own Uſe. An Action on the Caſe 
was brought againſt his Executor, to which he 
- pleaded, and the Plaintiff had a Verdict, but could 
never get Judgment, becauſe it was a Tort, which 
died with his Perſon, it was a meer Treſpaſs, or 
* rather a Trover which began in his Life- time. 
Tooley And fo it was adjudg'd mo 33 Eliz. That if 
Winttam, a Teſtator wrongfully take the Profits of any 
Cra Eliz. Land, his Executor ſhall not be liable, for tis 3 
206. Tort which dies with his Perſon: But a Court of 

; 2 Ch. Rep. Equity will make him liable ſo far as the perſonal 

9288 ate extends. os | 

Weeks There was a Suit in the Spiritual-Court net 
_ the Teſtator, for double Damages for not ſetting 
' Raim, gs. forth his Tythes, pending which Suit he died 

x$id. 181. and it was afterwards brought againſt his Execu- 

tor for the double Damages, and adjudg d, that 

it did not lie, for it was a perſonal Wrong, and 
n died with his Perſon. See Sir Brian Tuck's Caſe 55. 
N (.) The Plea of an Executor muſt be certain as ta 
Litton, x the Perſon, as where an * Aſſumpſit was brought 
Lev. :77. againſt him upon a Promiſe of the Teſtator, an 


40 
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Judgment z it was ed, that the Defendant 


Pleas by Executors. 5 
upon Non Aſſwnpſit pleaded, the Plaintiff had 


ſhould have pleaded that his Tefator Non Aſumpfi, 
but it my $oricre a — becauſe no 
Body elſe was charg'd with promiſing. 
i muff be certain as to the Thing, as where the Baker's 

Executor of R. B. was ſued on a Bond of the C, 

Teſtator, he pleaded non ef Fadtum ſum. It was 124 
inſiſted this was not a good Plea, becauſe the 
Word ſurm muſt refer to the Executor, and he 
was not charg d of entering into the Bond; but 
adjudg d good, for it ſnall relate to that which 
may reaſonably make the Plea good ; and 
therefore it ſhall be intended to relate to the 


Teſtator. - 
So where Debt was brought againſt an Admi- | 
niſtratrix upon the Bond of her Huſband for Per- Tucker-7 
formance of Covenants, reciting that the Plaintiff un 
being poſſeſs'd of a Leaſe, convey'd her Intereſt un, 2 
therein to the Inteſtate, paying' a yearly Rent, Luc. 334 
and alſo reſerving to herſelf every Lear 200 
Furze or Wood Faggots. The Defendant pleaded 


Performance. The Plaintiff reply'd, IT 


\ 


he 
had not 200 Faggots yearly of the Intefate, but 


that 800 were due from the Inteflate and from the 
Defendant, after the Death of the Inteſtate for 
four Years. And upon Demurrer the Defendant 
had Judgment, becauſe the Plaintiff had not 
ſhew'd how many were due in the Life time of 
the Inteſtate, and how many after his Death, for 


the Defendant might plead diſtin Matters in 


Excuſe. | 
(6.) And as the Plea muff be certain both as to the 


e and Thing, Jo the Defendant af aver bs 


As Debt againſt an Executrix upon a Bond of Papworth 
the Teftator, to pay 251. at or upon the firſt Day 2 
of May, Amo 2 Foc. The Defendant cave 11 1. 
f May, Ame 2 Foc. 1 = | 


Pleas by Executors. 
Oyer of the Original, which was Tefte 17 4 
in the ſame Year, and then pleaded in 017 Ao g 
that the. Teſtator was living on that Day, but did 
not aver her Plea, viz; & hoc parat eſt verificare di 
unde petet judicium; tis true, this was held to be 
only Matter of Form, of which no Advantage 
could be taken upon a general Demurrer, but ti 
* * __ otherwiſe upon a ſpecial Demurrer. 155 
Linde Fo Debt apainſt an Adminiſtratrix upon a Bond Se 
| uſp of her Huſband who dy'd Inteſtate; the Defen. 
1 Lu? 20. dant pleaded in Abatement, that her Huſband 
L made a Will, and his Son an Infant Executor, 
and that Adminiſtration, with the Will annexed, 
was granted to her durante minore atate of the Son, 
unde ex quo, Ic. and becauſe ſhe did not aver her 
Plea, it was held ill upon a ſpecial Demurrer. 
Page ver- Debt againſt an Executor, who pleaded, That 
E Denton the Teſtator was indebted to him on Bond, with 


2 1 


Went. 354 A Condition to pay Rent; and that at the Time 
of his Deceaſe there was 3001. due for Rent, and 

that he had no more than 6e I. Aſſets to pay it. 

The Plaintiff reply d, There was but 201. due 
for Rent at the Death of the Teſtator, and this W 5 
was held a Replication, though the Bond W 4 

was forfeited at that Time, and ſo the Penalty 
due for Non-payment of the Rent; for the De- it 
| __ ought not to take more than is juſtly hs MW b 
| me. ; i: a! | | 
paul In Debt for Arrears of Rent upon a Leaſe made . 
rg and aſſign d to the Teſtator, the Defendant plead- f 
> Roll. ed, That after the Death of the Teſtator, non in- 7 


Nep. 131. travit in ten ta prad, but leſt the Poſſeſſion £7 nulla 
proficua inde recepit. And upon Demurrer this was W ,, 

held an ill Plea, becauſe the Executor cannot 7 

wave the Term; for when he hath agreed tobe WM u 

Fxecutor, (which is the Principal) he agrees to 7 

all the Acceſſaries to it; for otherwiſe he would C 

be but an half Executor, viz. by agreeing wa one il 


rt, 


upon they were at Iſſue, which was to be 


| Plene Adminiſtravit. 45% 
Part, and' diſagreeing to another: If the Rent | 
ſhonld be more than the Land is worth, he might 
have pleaded it Specially, and might have been a 


diſcharg'd that Way : Quere. 
pPlene Adminiſtravit. 


See Aſſets 103. See Bonis Propriis 124, 126. See 
Co-Executors 164. See ments 372. | 


T*HIS is often pleaded, but many Times 
the Pleas are wrong; I ſhall therefore 


ſhew, 


(13\Fhere ſuch Ples is good, and where wot. 
(2) What Fulgmont and Executions ll be np 


ſuch 


(1) Tis no good Plea unleſs the Defendant 
plead, that at the Time of the Writ purchaſed he 5 H. 5. 0 
y adminiſter d. 
If he plead plene adminiſtravit, and that non 
babuit aliqua Bona & Catalla Teſtatoris die impetra- 
tions brevis, &c. this is double. 1 
Upon ſuch a Plea the Defendant cannot give 
in Evidence that he paid Debts upon Contracts made 
by the Teſtator, becaule he is not oblig d to pay 
ſuch Debts. | 
Neither is it a good Plea in an Action of Debt Anftia 
for Rent, brought againſt an Adminiſtrator in the >*{ | 
Debet and Letinet. LN N 
Debt againſt an Executor, who pleaded plene + — | 
admini ſtranit. The Plaintiff reply'd, Aſſets at the verſes 


Day of the original Bill, viz. ſuch a Day, and — — 


in Middleſex, and the Bill of Middleſex being the 
Original, the Plaintiff was requir'd to produce it, 


which in Truth ought not to be given in Evi- 
dence, 


452 Plene Adminiſtravit. 
dence, and not producing it he was Nonſuit, and 
could never a new Trial, he ought to have 
tender'd a Bill of Exception upon the Evidence, 


ne. r. fe the Teſtator in Debt, and a 
2 Sci Fac againſt his Executor, who pleaded plene 


: adminiſtravit generally, this is no Plea. 
nile 328. t But where * Was __ 4 5 Ad- 

ewmwan- miniſtratrix, who pleaded that V. N. had obtain. 
2 ed a Judgment Kc her for 1001, and that ſhe 
a p. had fully adminiſter, and had not Goods in her 


+ Moon Hands, tempure brevis originalis, nec tempore judicii, 
verſus nec unquam poſtea, praterguam Bona & Catalla non 


Andrew, attingentia to 51. Now though the Value of the 


Hob. 133. 
218. 


Goods is not made certain by this Plea, yet that 
is not material, becauſe tis but Matter of Form; 

for if the Plaintiff had prov d that the Defendant 

a had 100 l. inſtead of 51. he could have got no- 
thing; therefore the Subſtance appearing in the 

Plea, that he had not above 51. to ſatisfy the 


| Debt of 1001. the Plaintiff cannot recover, nev 


ther is there any Repugnancy in the Plea tis 
true, the Defendant pleaded plene adminiſtravit, and 
afterwards confeſs d 5 I. not adminiſter d, but the 
praterquam ſets that Matter right, and the unquan 
poftea refers not only to the next Antecedent, 
which is tempore Judicii, but alſo to the Time of 
the Original brought. N 
Aſſumpſit againſt an Executor, who pleaded ſe 
Fring. Veral Bonds of the Teſtator not ſatisfy'd, and that 


are not ſufficient to ſatisfy the Debts due on the 
ſaid Bonds which ſtand charg'd therewith z ad- 
judg d, This would have been a good * if that 


3-3-1 WO m,O 35 <= ﬆ=, py — pm my ee O57) =, 259 tl wh FA 
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Sentence had been added, but being omitted, it | 
made the Plea ill ; for plene adminiftrauit, as tis here 
pleaded, relates to the Time when it was pleaded, 
and «9 _ een r Writ, -_ be- 
fore that Plea p „he might pay Debts u 
Simple-Contra&, which Payment he might we 
given in Evidence at the Trial, if Iffue had been 
join d 4 lene adminiſtravit, and therefore the 
Plaintiff had no Remedy but to demur. 

By pleading plene adminiſtravit to an Action ß 
Debt on a Bond, the Debt is admitted; but not Sanderfag 
an Action on the Caſe, or to an Indebitatus Af. dt 


fit, and in proving ſuch Plea to an Action of — 1 

on on a Bond if the Defendant gives Evidence 4 

that he paid a Debt on another Bond, he muſt 

prove that ſuch other Bond was ſealed and deli- 

verd; but if tis pleaded to an Action of Debt | 

upon Simple Contract, he need only prove Pay- Pember- - 

ment, becauſe where there is no Bond, tis a good converſe 

Adminiſtration to pay any Debt; but if an Acti- 2 

on 18 once brought againſt an Executor on a Bond, ber 32. 

he ſhall not pay a Debt upon another Bond. 4 Rep. 66, 
(2.) Then as to the Fudgment and Execution, the | 

quan Bf Caſes are as follow, viz. The Defendant pleaded | 

plene adminiſtravit, and it was found againſt him 46 U. 3. 

ne of fl that he had Aſſets in his Hands, tho not to the“ © 

Value of the Debt in demand; yet —_—_— 

d ſe mall be, that he recover the whole Debt, but he 

that ſhall have Execution only of what is found; but 

eſta . if afterwards he hath more Goods of the Teſtator, 

ip then the Plaintiff may have a Sci? Fac? upon that 

t die judgment. » | 

ede And ſo it was adjudg'd many Years afterwards, Water- - 

bichf where a Writ of Error was brought upon ſuch a e 

1 theſſ judgment, and it was affirm'd in the F - (ako 

ad Chamber ; for the Plaintiff ſhall recover the whole eliz. 592. 

that] Debt, and may have a Sci Fac' upon that Tudg- 

tencef ment, when more Aſſets come to the 3 | 


— 


Plene Adminiſtravit. 
the Executor. And my Lord Coke tells us in Mary 
Shipley's Caſe, this is the beſt Form, and that tis 
more ble to Law to have Judgment for the 
Pole than Part of the Debt. 
But the Judgment in ſuch Caſe, muſt be to 

er the Debt de Bonis Tefatoris, whereas it 

je had pleaded ue ungues Executor, it would 
have been de Bonis Propriis, and general Damages, 
and the Plaintiff might have a Caſa for ſuch Da: 


: es | | 
11 H.4.5- Debt for 40 L the Executor pleaded plene admi- 
40 Ed. 3. © mftravit. The Plaintiff reply d Aſſets, and it was 
15. found for him to the Value of 20 l. and Damages 
I to 51, the Judgment ſhall be for the 20 l. de Bonis 
22, 23 Teftatoris, and for the 51. de Bonis Propriis, and a 
Caſa for the Damages. ? 
24 Ed. 3. But other Books ſay, That the Judgment ſhall 
= 485 be for the whole Debt, becauſe of the falſe Plea; 
* and with this the latter Authorities agree. 
ot Now as to the Sci Fac, there is a great deal of 
Difference where the Jury find leſs than the Debt 
for which the Plaintiff declar'd, and where they 
find that the Executor fully adminiſter d. For in 
48.6. 4. the firſt Caſe the Judgment is to recover the whole 
Debt, and the Plaintiff may have a Sci Fac 


when more Aſſets come to the Hands of the Exe- 
cutor; but where tis found that he fully admini- 
fer d, though the Plaintiff afterwards ſuggeſts 
that he had more Aſſets, yet a Sci Fac will not 
lie, becauſe by that Verdict the Record was de- 
termin d. And 'tis a Queſtion, Whether a new 
Action of Debt may be brought againſt the Exe- 
5 for the Plaintiff was once barred from ſuch 
RO 1 | 
And that Judgment ſhall be for the whole Debt, 
where leſs is found, than for what the Plaintiff 
declar d. My Lord Brook, in abridging the 
aloreſaid Caſe in the Year-Book 46 Ed. 3. tells. 


us, 


Plene Adminiſtravit. 
"ns; thei Tiny was ſoiclear quad 1wullus dedixit, and 
ſo one of the Brothonotaries told the Court "Amo 


33 H. 6. and that if the Executor ſhould [after- 
wards happen ta have more Goods in his Hands, 


the Plaintiff. ſhall have a Sci Fac to have Execu- 


tion of thoſs Goods quod fuit conceſſum per omnes 
Faffitiariot, as the Book tells us. Of the ſame 
Opinion was Sir Jobn Forteſcue, Chief Juſtice ef 34 l. 6. 25 
the King's\Bench. in the net Lear, ix. that if 
Hurt be found by the Verdict, the Plaintiff all 
have Judgment, and a Sci Fac for the Reſidue 
when more Aſſets come tothe Hands of the De- 


bendant. And Anno ) Ed. 4. the Chief ſuſtice 7. 


Dany and juſtice C hole held it to be ſo clear, that 
they would not ſuffer it to be argud. And yet | 
my Lord Anderſon in Mich as 29bliz.was of ano- Moor, 246. 
ther Opinion, that ſuch a Judgment did not war- 
rant a Sci Fac, but if more of the Teſtator's 
Goods came to the Defendant Hands, the Plain 


1 


tiff ought to' bring a new Action of Debt agate 


him 
But che Law was ſettled astothis Point in My Mary 
Hiypleys Caſe, where leſs: was faund by the Ver- * 
dict, and the Plaintiff had Judgment to ring Rep. 134. 
the wbole Debt, and Damages and Coſts de B 
Teftatoris,' and | if that 2 had, then — 
Damages de Bonis Propriis, becauſe by pleads _— | 
plene adminiftzavit he had conieſad the be 2 Lev. 22. 
the Plaintiff might have Judgment for the 
immediately, though he —.— not have Execntin 
for the whole till Aſſets happen nd. | 
eaten, 3 the Court deny dit to Porchefe 
„as it was Cit in My Ship 8: x 
viz. That the \Plaintiff-might pray Judgment car. 372. 


2 Afſſets-acciderint, tor he — Se confels or 


deny the lea of plene adminiſtravit. If he con- 
feſſes it he is barr d, and muft pay Coſts) to the Raſtall = 


Defendant, and ſo 2 if he deny it, and Eat. 324. 


tis 


456 Nene Adminiſtravit. 
HE *tis found againſt him; but if it ſhonld be'found 
chat the Defendant had ſome Aﬀets not admini- 
ſter d, then his Plea is falſe, for he hath not fully 
adminiſter d, and then the Judgment ſhall be for 
the wbole Debt, and Execution for as much as is 
found, and ſhall not be barred of the Reſidue, 
| Sag ſhall have a Sci Fac to have! Execution of it 


* gre og f a wh wy We 
And this. It agrees wi ary pley's 
ſe, neither can I find it reported in that Caſe, 
that the Law! is, That the Plaintiff might pray 
gment cum Aſſets acciderint, but quite contrary, 
vy 7 that he ſhall; have Fudy ment for the whole 
Ten Where le, is found; than for which the Plaintiff 
Alte: 37: 2declard, and ſnall have Execution. for ſo much as 
* p. found Fan * for the Reſin eum Aſſet 
| acciderint. > MUtstunbu! 
The Differchee-is,: 4 15 upon ov dab 
pies pleaded, the! Hlaintiff replies Har and w 
„ the Plea/ to be true; for if he rep] 
by s, and ſome are found, though but to a = 
el i oy he ſhall have Judgment for the-whole Debt, 
and Execution for ſuchi as is ſound, and for. the 
.-- +» * Reſidue hen more Aſſets comes to the Hands of 
the Executor, and ſo is Mary Shipley's Caſe: But 
when he conteſſes the Plea to be true, then it hath 
deen doubted whether he ſhall have Judgment to 
recover cum Aſſets acciderint, and that is Heber 
and Vebb's Caſe ante 204. 
| Noell + Hut ſince it hath/been adjudg Ane the plain. 
. tiff confeſſes the Plea to be true, he ma 
Sand. — 6. Judgment de Bonis Teftatoris qua in futuro ad Manus 
2 5 
281d. 448: defendentis devenerint; and upon ing Aſſets * 
ILæv. 286. afterwards, ma bave a Sci Tac, and obtain 
5 ent. 94. Judgment th and ſuch a Judgment on a Sci h 
Fuc, was affirm'd in the * Wen upon a 4 
"Writ of Error... 40 1 5 
W N 1 BEE me 4M Debt . 
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Debt againſt an Adminiſtrator, who pleaded © 

plene | jr ro Be the Plaintiff” reply'#. Aſſets, 

then the Defendant relida verifications cognou(h Bird verſus 

altionem nec quin ipſe detinet the Debt; and-theres . 

upon Judgment was given, that the Plaineiff 8 

ſhould recover de Bonis Teftatoris and it was mov d 

that this was a Confeſſion that he had Goods ſuft- _ 

(ent to fatisfy the Debts of the Inteſtate,' audt it 


was pray d that it might be added to the Entry; 3 M 


but it was deny d by the Court, becauſe the Cons -- 
ſeſſion can extend no farther than to the Adknows ....,: + 


ledgment of the Debt in the Declaration, and 


. 


not to the Aſſets. 8 nene muln Ust IE 
The Teſtator left a perſonal Eſtate to the Vai Brooking 
Ine of 2000 l. he owed 500 l. upon Specialties 77 | 
and 500 l. more upon Simple-Contra&,and diſpos'd — $60 | 
400 l. in Legacies, and made Fennings Executor "y 
durante minore atate of his Son, who paid 1400 l. 
in diſcharge of the ſaid Debts and- Legacies, and 
accompted with the Infant when he came of Age, 
und upon Payment of 91 L to him had a Neleake; 
then an Action was brought againſt Jennings who 
pleaded plene © adminiſtravit; and the Jury found, 
that he paid the Debt and Legacy as aforeſaid, 
and deliver'd over totum reſduum flatus Perſonalis 
of the Teſtator to the Executor when he camelof | 
Age. Now though it was objected, that this Ver i. > 
dict did not mnlintein the Plea of plene amin n-! 
vit, becauſe that cannot be pleaded but Where al! 
the Debts are paid as far as the Aſſets will teach; 
yet it was adjadg d a good Plea; for in WHatſb- 
ever Manner an Executor diſcharges bimſelf of 
the Teſtator's Eſtate, he may plead that Pleay 
and tis ſafeſt for him ſo to d)p)ꝓ. 05 
, Laſtly, If * 3 an Executor —— . gag 
e cannot plead that bis Teftator,' in vita Tum peng 0 

adminiftravit omi Bona & " Catalla 'qu& furrunt Bre 193. 
primi Teftatoris \, but ION to plead, that after 


the 


( 


88 he adminiſter 


— 28 Pia (in the Senſe of the Law) "oy Thing 

©: Mii | ee may not 8 
Se rn near ant common, or remote an 

for Tears, as for Inſtance, one Man dies before another, this 

is'a year and cummom Poſtbility; but that a Man 

1 ſhall marry a Woman, and ſhe ſhall die, and 

bell e wen e 10 * ba n nen 


*, od! 24 


923 ea. Tul 1 "x" i 
i OLI 1 
4  Poſtbility may be. deviſed, where 


6) ) Where the: Perſon dies before the Poſtbilit 
N s, bis Executor ſhall have it; where not. 
65 je a Nfg may be barred. 5 Fine. 


0 A Poſibility founded on a 17% may beg. 
vi ſed ; as where the Teſtator deviſed a Term for 

Cole verfus Years to James Moor for Life, and if he die be. 
Moor, fore it expire, the Remainder to Philip Cole, and 
Moor 806. made James Moor his Executor, who enter d; 
erwards Philip Cole (being entitled only to a 
bility to have the Term) deviſed all his In- 
tereſt to Richard Cole, the ſaid James Moor being 
then living, who afterwards granted the Term 
to fome 1 in Truſt for himſelf 2 Cole 
prefers: R Bill in uty- in or endea- 
vouring to defraud hi be his Poſſibility; now 
"though a Poſſibility cannot be granted or de- 
TO by the Rules of wo yet this Poſſibility 


being 


77 
* * 


3 RL 3 as 


— 


| «go, * a — 
Taffhiler 17 
| being founded on à Truſt in James Moor, to pre- 
ſerve the Leaſe, ſo that it might ga accordin 
8 to the Will of the Teſtator Philip Cole, who 1g thi 
_ Giſh gue W way: declare his Will theredf, as - 
Cui que Le might of Land before the Statute 


1K 3. WW n | 
Deviſe to, his Wife for Life, Remainder of one Vinck. is 
Part to his eldeſt Son in Fee, and of the other Hoe 

Part to his Jause Son in Fee; Provilo, tha 
his Wife ſhall pay his Debts and Legacies; anc 
if ſhe die before Payment, then his two Sang 
ſhall Pay them; and that if either of his Son 
died before Payment, &c. then the Survivar an 
his Heirs ſhall have the whole, The eldeſt Son, 
in the Life-time of his Mother, releaſed to the 


youngeſt Son all the Right, Title, Claim, Re- 
; verſion, and Remainder deviſed to him by bi 
re Father. It was inſiſted, that this Releaſe | 

| not extinguiſh his Right, becauſe. he had only a 
ity remote Poſſibility to have the Eſtate; for his 
* Mother muſt be dead, and the Debts muſt he 


id, before he can have it; tis probgh e the 
Mother may pay the Debts, but if ſhe doth, the 


Ns RS 


Son cannot have the Lands whilft ſhe lives; but 
adjudg'd, That this Releaſe did extinguiſh his 

Right, becauſe this Poſſibility was not very re- 

te; but the Condition being annexed to his 
Rate, was extinguiſh'd by this ſpecial Releaſe, 

But a meer Poſſibility is not deviſeable either by 

the Common Law, or by any Rules in Equityz 

az for Inftance ; « We ra, e SO 
1 0 iſe of Leaks to Serjeant Honea joy and Riſhog . 

15 Heirs, m ITruſt to pay 300. per Ann, to 1 
bi Danghter Mary for Life, and it the have ot: 
Children, then tg them ſucceſſively, c. and Ley. 45, 
for Want of ſuch Iſſue, to. the eldeſt Son of bis 
Nephew Fobn Cater, whoſe Name was Apthow, = 
we”: Hh 3 who 


who had two Siſters marry'd to Bradſhaw and 
Todd. Anthony had Iſſue Fobx, and dy d; n 
in the Life-time of Mary deviſed the Lands to 
the Plaintiff Biſhop, and dy d without Iſſue; the 
Heir of Serjeant Fountain convey'd the Lands to 
_.,, Bradſhaw and Todd the Siſters of Anthony ; and 
© thereupon Biſbop brought his Bill in Equity to 
' have the Lands convey'd to him, ſuggeſting that 
the Equity to have this Eſtate, was veſted in 
'Antbony, and ſo well deviſed to him by Foby, 
who was the Son and Heir of Anthony + But it 
was decreed, That Foby had only a meer Poſfbi- 
Iity. during the Life of Mary, and any of her 
ue, and by Conſequence his Deviſe to Biſhop 
was void, CE. ON er hap | 
(2) And this is the Reaſon why it ſhallnot'/go to 
Goldt 64. the Executors, as a Deviſe to his Wife for Life ; and 
Ss F ſhe live till bis Son is 24 Tears of Age, then to 
him; and if ſhe die before that Time, then to 
R. B. until his Son is of that Age. R. B. dy'd 
before the Wife, then ſhe dy d before the Son was 
"24; adjidg'd, That the Executor of R. B. ſhall 
nat have it in the mean Time, becauſe nothing 
* Price Was veſted in his Teſtator, but only a meer Poſſi- 
verſw ** 87 F | 
| NN The Teſtator being poſſeſsd of a Term for 
Moor $41. 2000. Tears, deviſed it to his Wife for Life, Re. 
Leon. 246 mainder to V. R. in Tail, and made his Wife 
Ole Executrix, and dy'd; he in Remainder grant- 
Cookverſus e "the Lands to R. B for the Term of 1500 
Bellamy; , Years. The Widow Executrix marry'd the De- 
181d. 188. fendant, and aſſented to the Legacy. The Que- 
S ſtion was. Whether the Remainder Man could 
'Almory, diſpoſe this Eftate during the Life of the” Execu- 
Amer, ere inne 
8. Pp. tir, Who was Tenant for Life; and adjudg'f, 
That he could not, becauſe it was but « Poſcbility 
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and no more. : 
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hat upon the! Avoidance his Executor mall e 
Þ n 15 


Preſentation. 4 Executor. 46 WE: 


Bit a f bility is deviſeable by V. Executory | 
Deviſe, Poſh ſee under that 17 2 7 


(3.) And there is a Caſe where it may ee by 
a Fine; . One Grant being ſeis d in Fee, deviſed — 


the Land to his Wife for Life, and when Johr Gel, 


Grant ſhall be 25 Years of Ape, then he to have Cra. Eliz. 
it in Fee; John, after 21, and before 25, levy'd 122. 3 
a Fine to R. B. and livd till after 25, and then Leon. 227. 
dyd; adjpdg d, That his Heir was barred by this 
Fine, theugh, at the Time it was levy'd he had 
only a Poſ bility to have the: Eſtate in Fee; this 
is cited in Lampe s Caſe, but with very litle e 
Difference, | 

The Teſtator poſſeſs 4 of a Term for- Feats! 
deviſed the Profits thereof to one for Life, Re. Cina in 
mainder to another; the Tenant for Life enters Fulwood's 
with the Aſſent of the Executor, and he in Re- f — — 6. 
TO: during the Life of the Tenant for Life? . 

d his Intereſt to another; then the Tenant 

fe Life dy'd; it was adjudg'd, That the AC 
ſignment was void, for he in Remainder had 
only a Poſſibility durin the Life of the Te- 
nant for Life, who bal as Intereſt in the 
. Term ſub modo, for he _ have 22 5 | 
wed it. a 


Preſentation " Rues, or, - 


F a Biſhop hath a Title to preſent upon a Va- 30 Ed. 3. 
cancy, who dies, and the Temporalities come 
to the King, de ſhall preſent, and not the 
Executors of the Biſhop. 
If the Church become void in the Life time Dyer wit 
of the Biſhop, he cannot deviſe the next Preſeni 
tation. 
But if he or the Incumbent of A church kat 
the Advowſdn in Fee, and either of them deviſe 
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ere 
ſent, this — 1 though they in Tokeri- 


-  tanceto 
dio if I grant the next Preſentation of the 
Church of H. unto R. B. who dies, and then the 
Church becomes void, his Executor ſhall have it 
a2 a HOPE, and not his Heir, 


Probate. 


Pa 8 is only an Allbwance or Ceuta 
of what the Teſtator hath made of done, 


—= 


or Ally made in the e Ealgattel Com, 40 there- 


be Letters Teſtamentary are ranted under 

Seal of that Court, whip the Executor is 
enabled to maintain an z but it was not 
ways ſo. 

For the Probate of Wills did at belong 

o the Temporal, Corts, and the Legatees might 


. 


| proper Remedy in thoſe Courts to reco- 
Glanvill ver t cher r Legacies for we find there is a Writ 


_ 4k winch. lies at Common Law to demand a Le- 


Ficz Teſts It was but of late as we are told hn 2 R. 3. 


ment 4 that Wills were prov'd in the Spirttual Courts; in 


all other Nations they are prov d in the Tempo- 

2 +, ral; Courts, and in many Places in England even 
at this Day the Lords of Mannors have the 
Probate of Wills. And Tremayle, Who was that 
King's Serjeant, told the Court, That he was 
ie 78 _ of - ſeveral Mannors in his County, 
3 ; both: ehold and Copyhold Tenants 
5 whe 9d * hevors him in the Courts- 


9 2 was Eo of te, Arches, 5 
wrote about t of the Rei 
ie Prob te of vill 


#4. doth enki 


og 


— 


Probate... 

; belong to the Ordinaries non de Communi Jure, but 

by Cuſtem. Aud Archbiſhop Parker qubliſh'd a 21H... 

5 Book Amo 1573, in which he tells us, That Rex Henloe: 

yJ Avylis olim erat Conctliorum Ecclefiaſficoram” Prafes, Caſe, - 

t &c. propugnator Religionis, nec ullum babebant Epiſ- 9 Rep. 38. 
copi Authoritatem prater eam quam a Rege acceptam ä 
referebant, Teſtamenta probandĩ Authoritatem nom ba- 

bebant, nec adminiſtrationis poteſtatem cuique delegare 

potuerunt. N 


- -- * 


non 


n . But now the Spiritual Courts have generally 
3 obtain'd the Jarifliction ot Probate of Wills, 
- which may be made in common Form, or per Feſtes ; 

„ the one is by the Oath of the Executor, or of the 
2 Party who. exhibited the Will, who fwears upon 

'r his Credulity, that tis the laſt Will of the 
18 

Mt 


ceas d. The other is per Teftes, and that is, where 
beſides the Oath of the Executor, he n 
| Witneſſes to atteſt it to be the aſt Will of the 
is WM Deceas'd, and this in the Prefence of the Parties 
ht who have any Intereft, and m their Abſence 
o- Wl if fammon'd and not appearing; and this Proof 
it in common Form, may be controverted at any 
e- 1 but the Proof per Teles eannot after 30 
| LI EATS, - g 8 * 0 
It may be prov'd before a Commiſſary, or before 7d. 1 
an Archdeacon, or 'a Sequeſtrator, but where Aa 
Guardianſhip of a Child is deviſed by Will, it ſhall vent. 207 
not be prov'd in the Spiritual Court, becauſe it be 
ing a Power given by the Statnte, it properly be- 
longs to the Courts at Weflminfter to determi | 
whether the Deviſe was made uant to the 
Statute z and therefore like Wills by which Lands 
are deviſed, it is uſually prov'd by Witneſſes in 


* wt? 


Sf bod. 


Under 
« 4 
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N. 1 10 Ft i\Probate. 
(12x 65 To. whom, nba. at be granted, 
where an Executor dies before Probate. ___. 
:(C) What tbe Law is as to the Probate, where 
Lands and Deny are deviſed in the Jame 


Will. 
. — Vere 2 pe once is granted may be ſu end. 
2 4-2 or. revoke 
AE) #betber a of under Seal of the Cart j is 
traverſable or not. 
ö 5 We ) Concerning Fees for Probate of Will,” 


. (A) an Addion is brought by an Execu- 

e e tot Dy Proþate, and the will is prov.d be- 
5 fore; he declares, tis well enough, becauſe the 

Plaintiff 18 Fe before. Probate, and his 

proving the Will afterwards removes the Impedi- 

| ment ab mito, _ 

W An Executor may bring an Action before Pro- 


— bate; and if he ſhews the Probate in his Decla- 


Went. ration by a, profert hic in Curia Literas Teſtamenta- 
Raim. 18. rias, tis well enough; ſo if he hath the Rever: 
A 2.Lev. 57: ſion of, a Term for Vears, on which a Rent is re- 
ſerv d, de may diſtrein and avom for the Rent 

. before Probate. 
Parton judgment againſt the Teſtator, and upon 8 De. 
. 2 return d againſt his Executor, he pleaded 
1 Mod. 21; and a ſpecial, Verdict was found to this Effect. 
The Delen dant was made Executor, and dwelt in 
the ſame Houſe with the Teſtator ; that before 
Probate he poſſeſsd himſelf of the Goods, and 
had them 1 and put into an Inventory, 
d then ſold Part, and paid a Debt owing by 
_ Teſtator, and converted the reſt to his Uk 
| 7 ſe; 


A 


STROLL 1: 25 til "il ule th Tt ful mention, | 2 „ 1 id, 
9 A) Win Executor may do. or not. do zee 


1 — 
„ r wv. * <E * 


oe. I 


ag = Y w Mac 3, 


mention d. * 


Probate. £ 


ve; that afterwards he reſus d before the Ordi « 


to prove the Will; that Adminiſtration 


ranted to the Widow of the Teftator. The © 
ion was, Whether this Executor ſnould be 


charg'd with the whole, or only for fo much as 
— converted? Becauſe all being done before Pro- 

bate, — was done by him as Executor de ſon Tort ; 
but adjudg'd, he ſhall be charg d for the whole, 


becauſe he was made Executuvr, and in ſuch Caſe 


he 1s compleat Executor before Probate z and the 


45s 


granting Adminiſtration to the Widow is void, 


auſe the Defendant was rightful Executor, and 
had adminiſter'd Part of the Goods, and had Poſ- 
ſeſſion of the whole, and therefore ſhall not be 


diſcharg'd by delivering over Part to another who 


was not a hs. wy Adminiſtratrix. » © 
Libel in che Spiritual! Court to prove a Will 


| the Defendant ſuggeſted- for a Prohibition, that ca, 


in the Will there were Lands and Legacies de- 25alk 773. | 


viſed, and that the Teſfator was non compos mentis; 
but the Prohibition was deny'd, becauſe the Sta- 
tute of H. 8. never intended to diminiſh the Ju- 


riſdiction of the Spiritual Court as to Probates; 


and it might be very inconvenient to ſtay the 
Probate in this Caſe, becauſe whilſt tis ſtayd, 


the Executor cannot ſue for Debts, and by that a 2 


Means they may be loſt, and the Will not per- 


form'd; and it would be to no Purpoſe to grant a 


Prohibition to the Probate quoad the Lands, be- 
cauſe as to them the Probate is coram uon Judice, 


and cannot be given in Evidence in any Court 


at Law. In this Caſe the Marqueſs of Winton's 


was deny d to be Law. 


He is Executor before Probate to py: Debts, — i 


and to be ſu'd for Non-payment ; 


t not verſus 
* Heydon, 


have 'an Action, ee as in the Caſe before- 7; Hure, za 


. 
* . 
” * . 
k 


2 


»* 


256 Probate. 
Smichley The next Avoidance was we to. the 
_ Rator, who made his 1. apes 
. mt” the Executor before P bares the awd 
Dyer 235» Avoidance to the Plaintiff in * Quare 15 

; who ſet forth, That the Church was void 
ered, that 10 be the next Avoidance, Ke 


der forth. the Willy adjodg's, That he need 
„ — good, tho he never prov'd 
7 II. tt. 


| _ e may poſſeſs himſelf of the Teſtator g Popes 


he nay receiis or pay Debts due and owing. by by 
Teſtator, may diſchargq any Legacies z he 
Rufſett's may likewiſe releaſe any Debt due to-the Teſta- 
Caſe, tor, becauſe the Kight of Action bs in Tal, before 
1 Rep. 27. Probate and this Right hath OR. ul, 


Zluſt.292. the Probate gives him no Intereſt, 
: an Action of Treſpaſs S MY 
ſtator taken r rom bimſelf, 
odr he 3 ſuch Goods if impounded, be- 
cauſe theſe are Actions which ariſe out of his own 
. and this may be ſeen i ip the Inſtances 
lowin 
2And. 151. Anno bh Eliz. it was held, That an Executor, 
 Geriſbrook hefore Probate, ma 3 poſſeſs himſelf of the Te. 
. ſtator s Goods; and if Adminiſtration ſhould 
> 77 be granted to another, and ſuch Adminiſtra- 
tor ſhould take the Goods from the Executor 
| before Probate, = 0 1 1 - the a 
and bring an Action reſpaſs. againſt t 
Adminiſtrator, becauſe the Pollemon of the 
Teſtator's Goods belongs to the Executor, and 
the ö is vad as ſoon ag the Will is 
rov 
Middle. 1 80 if he releaſe a Debt before probate, and af- 
ron's Caſs terwards proves the Will, the Releaſe is good. 
7 . (g.) If a Term for Tears is deviſed to one who i 
8 917 4 made * . and enters and dies before, Pro 
"yer MR | hate, 


bee He may brin 
F Goods of the Te 


5 Re ou +» 


X n 


de was net Reſiduary Legatee, then Adminiftra- 


* any Suit which might geen i in t Fo Tecon 


22 


r 487 
bats, bir Bare, Pall Zoe th Term, bicayſe l. 7 5 


Will was executed 
And if e ee een well gs 14. 1. bs 
Executor, and dies beloxe Pro 5 


ſhall be granted to his 27 or his Admini- 
ſtrator dall have; a Title to the Goods; but it 


tion mult be granted to che bert of Kin d de 
firſt Teſtator; * ſo is. Harris's Caſe, here the ue, 
Huſband made his Wiſe Fxecutriz, and died, and — dy 


then ſhe-dy'4. Inteſtate before Probgte, Admini- 
ir e granted to the next d Kin of the 


But there is n Caſe in Hetley, ls the Huſ- 3 
band made his Wife Executrix and Refiduary Lega- Furrough, 
12 and ſhe dyd before Probate z and it 225 ag. Hedeyro 
udg d, That the Adminiſtrator of the Huſband 
wan have the de il by art, becauſe the Wiſe 
neglected to ill, by which ſhe might 
have been entitled to the Goods. 
If an Executor dies before Probate, then his 
Teſtator is dead without an Executor; for an 
' 


Executor of an Executor cannot be Executor to 
the firſt Teſtator, unleſs the firſt Executor hae 
proved the Will, becauſe the Spiritual Court 
cannot take Notice who is Executor but . 25 1 
Probate. 

(C.) Where a Will is made of Landi and Goot 
the Tem wile eg not probibit it to be prov > 
in the Spiritual Cut; tis true, this was a . 
the Opinion of Juſtice Croke, becauſe the Lond be. 
ing the Principal, the Spiritual Courts had no Au- 2 Car. 
theniey.; in ſuch Caſes, and that it would be incon- 39% 99%» 
venient if they ſhould ; for the Sentence given 4th 
in that Court, might have ſome Influence uy 


+ fY woken 20 Fol 
1 But Aue x 


t - 


8 Probate, SE 
| Wmanie® But before that Caſe it was adindg d, That i 
S * ought to be prov'd in the Spiritus Curt. 
Bs Libel, ſetting forth, that V. R. made à Will, 


verfes | 126 an 1 the Complainant Ex ectitor, and de viſe d his 


ten Lands to his Executor to fell; and that he ſu d 
2Bal-219 in the. Spititual-Court to have u Probate thereof ; 
wen che Defendant ſuggeſted for a Prohibition about 
verſus this Matter, bi revera he made no Will 10 
Alen, Ce, which they were at Iſſue, and the Plaintiff he 
' 6-94 Prohibition” was Nonſuit; but it was infiſtel, 
Have thät the Defenlant ought not to have a Conful: 
be bir. ration, becauſe he did not ſet forth in his Libel, 
x18. that the Teſtator bad Goods, and then thett is no 
>... ...; Oceaſion, for a Probate in that Court , for a'Will'of 
Lands ought..not to be proved W 
del judge d, That he muſt prove the Will, other 


3 3 


he can have no Action for the Goods, if there 
| are any. : | / | 15 0 2 * s- 85 

' Afterwards it was held, That a ſpecial Prohi: 

bition ſhall go to the Spiritual Court, quoad the 

wi Lands. And ſo my Lord Hales tells us, it was 
| Minfall done in Minſll and Spicer's Cafe,” mm. 
| wm But of Jars Days ſuch 1 red 
cer, died. becauſe the Party can be at no Prejndice 
ü. by, the Probate in theSpiritual-Court, in fee 
Cre. Car. to the Land; for tis no Evidence” againſt Him 
Br. Den. at Law; but it would be very injurious tö Exe: 
. 33 cutors, that Prohibitions ſhquld be granted in 
verſwar- ſuch Caſes, becauſe they being hinder d from 
rw, Har- Proving the Will, cannot ſue fox a juſt Debt, and 
dreſs 313. by 3 Means Part of the Teſtator's Eftate may 
e eee 
t Roll. (D.) The Probate of a Will may be ſuſpended hy an 
Rep.226. Appeal; but tis a 5 fle, hether 225 be 9277 
FPy the Ordinary after tis granted; as for Inſtace, 
"Hills ver- The Teſtator made Adiell Mill Executor, and 
ſus Mills, gave the Reſidue of his Eſtate to Gillam Hills, and 


1 l. 36 tber Children, and died.” Mil: the Executor 


prov d 


k. a Ie MR an IE Reds re SSL. /} Ls i. 


cutor to ſhew Cauſe why the 


J 
; 
i 
3 
« 
1 


* 


Probate; . 
Hills, one of the Rejdnary, aged eie the e- 

Probate granted -to - 
him, ſhould not be revok'd, and Adminiſtration, 


with the Will anner d, granted to Gillam; and it 


was inſiſted for him; that Mills, being only a bare 
Executor, and having no Intereſt, and having A 


made himſelf incapable to manage his own Eſtate, 


either for want of Honeſty or Conduct, wasthere- 
fore incapable of being an Executor, and the Pro- 
bate for that Reaſon ought to be reuoł d; that thie 
Jeſtatot made him Executor, upon a Suppoſition of 
his Ability; and if his Circumſtances alter, the 
Ordinary is oblig d to do what the Party hunſelf 
would have done, if he had been living; and for 
thoſe Reaſons the Probate was revokid, and Ad. _ 
miniſtration, with the Will annex d, granted to 
Gillam. Fs A Nh «(v4.1 Yi 17 ** 5 | 1 * a 1 7211 
But upon a Motion, of a Prohibition it why in 
ſiſted, That the Fe was not.revocable, becauſe 
it was to alter the very Will itſelf; and that it was 
a making a new one for him, that the Mens Teftax-,- 
di was as ſtrong for making Mills Executor as for” 
making Gillam Reſiduary Legatee, that the 2 :2 | 
is no Diſability, or Breach of Truſt, quoad the Exe- 
outonſbip j for the Law protects what: he - hath. as 
Executor, from all. Forfeitures hich may incur hr 
his Acts or Omiſſions; that the Teſtator himſef 
judg d him more fit to manage his Eſtate than h 
'own Sons, and that the. granting the Probate was 
only to capacitate him to ſue, for he nnghtreleaſe 
or pay Debts before Probate, and if Gillam ſhould 
bring an Action, the Defendant may plead an Exe- 
cutor made, and till living; tis true, here A- 
nixiſtrations are granted, they may be afterwards 
repeal d by Reaſon of the Adminiſtrator's becoming _ [ice 
| Bankrupt: But there is a Difference between the je erg 
Caſes; for an Adminiſtrator is ani tion, Sic 
* 8 Curt, 


— 


- 
1 


"Probate. 

Court, but an Erecutor zn conſtituted by the Pa 
Himſelf, and the Law entitles him to theProban, 
of: wy Will, 
wut 


82 
10 
- | * 


The King to ſodas of the PretogitiverCour, 
verſue Sir to grant a Probate of a Will; he return'd, that 
Tze the Executor was à Perſon who abſconded, and 

29% an F Sc. This was adjudg d an ill Return; 
| ice the Teſtator — ef him a proper 
e ee ee e 92 — 
upon Any ility y-the 

Law z neither can the Oniticary mike him 
Security, Ne of Ig aer Rig ht "e's aſk 
p "cient, and he hath a te ig Which 

he cannot ſue before Probat 54 

6 (E.) 4 Probate of a Vill 95 afves is Wolle 4 
fm Wells, prove an Executrix, and the Defendant ſaid, —_— 

| — Fro ill was forg d; but he was not admitted to 
1 any Proof af it, becauſe it was againſt the 00 
the Ordinary, in a Matter proper for his Juri. 
diction; but 11 7 might be given that the 
Seal was fo or that there were [Bona Ne. 
pick or t Party wight be relievd on en 


5 1 I Fee for Probate of Wl, and Pane 
22 H. f. Aer, are made certain by the Statute 21 
cap.s. H. 8. by which tis enacted, That Six-pence only ſhall 


ceaſed exceed not 5 I. but then the Tranſcript of 
the Will muſt be #5: ap to him ready engrolsV 
with Wax, to be ſeal 

When the Goods are above the Value of 31. and 
ander 40 |. the * to the Judge it 23. 6d. and to 

l 2 d the Value 46L the] 
3 en they exceed the Va e Judges 
sine Fee is 2. 6 U. and to the Regi 7 23. 6d: Which 
he may refuſe, and take a — 5 for ten Lines of 
de Will, each Line being ten Inches in Length, 


and for thoſe Reaſons 4 Prohibition 


de taben by the Regiſter, where the Goods of-the De. 


wh oa—_ wg lt *t .] 


Dees tet .o.n 


© 258 
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1 Probate. 4771 
So for Adminiſtrations, when the Inteſtate's 
Goods exceed 5 I. and are under 40 l. the Officer's 
Fees are only 23. 6d. and he who takes more 
than his due Fee, forfeits what he takes more to 
the Party grieved, and 101: beſides, to be divided 
between the King and him. wo Es | 
Ano 6 Jac. An Information was brought upon Nealverſus 
this Statute againſt a Commiſſary of the Archdeacon Row, 4 
for Extortion, in taking a Fee of an Executor, Coke Ent, 
who brought the Tranſcript of the Will ready x66. 
{s'd, and he only put the Probate to it; and 
adjudg'd, That no Fee was due to him for ſuch 


Tranſcri 


* 
- 


cript ; tis true, he may annex the Probate 
to ſuch Tranſcript, and ſo he may to the Will it 
ſelf ; for which he is to have no other Fee than 
what 1s allow'd by the Statute. . 11 
By a Statute made in the Reign of King 3 Jac- 

Fames, a popiſh Recuſant Convict is diſabled to b. 57 . 

rove z and therefore when ſuch a Recuſant made gig. _ 

is Wife Executrix, who was likewiſe a Recuſant Can, 239 , 
Convict, a Prohibition was granted to the Spi- 
ritual-Conrt to hinder the Probate. | 

By a late Statute it is ena&ed, That the Power 4 & 5 
of granting Probates, and Adminiſtrations of the G 3 
of Perſons dying, for Wages or Work done in ber Ma- 370 
jeſys Docks and Tards, ſhall be in the Ordinary of the 
Dioceſe where the Party dieth, or in bim to whom ſuch 
Power is granted by the Ordinary, and that the Salary 
and Wages for Pay due to ſuch Perſon from the 
Queen, &c. for Work done in any Docks or Tards, 
Hall not be deem'd Bona Notabilia. to entitle the Pre- 
rogative-Court to any Furiſdidion in ſuch Caſe, 
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; Prof ty Deviſe ohereof, 
Sea Tn Dying, xc. 225. See Ravontors Right, &e. 275. 


See Excentory Deviſe 289. See Iſſues and Profits 


261. Fee Authority 108. 


-Þ many Wills the ie. Prof of Lands, are deviſhd: | 
it may - therefore be neceſſary to mention 
What the Law is in ſuch Caſes , and tis generally 
held, That by thoſe Words an Intereft is veſted 
in the Laster and that ſuch a Deviſe paſſeth 


tze Land,, 

Dyer 210. / The Teſtator deviſdd, That his Executors 
8 ſhould have the Ines and Profits of his Lands un- 
till his Son came of Age, that with the Profits 
they might pay his Debts and Legacies, and 
c̃ate his Children. One of the Executors died, the 
Survivor made his Executor, and died; adjudg 1 

That ſuch Executor of the Survivor may 
with the Profits during the Nonage of the — 
becauſe his Executor had an Intereſt by the De- 


viſe of the Iſ ues and Doſh: and not an Autho- 


vil only. 

2 Leon. Wa A Deviſe of the Profits, e. to his Wife un- 

221. Moor til his Son came of Age, is a Deviſe of the Land 

635 8. P. itſelf till that Time; but if it had been à De- 

Z3Leon 78. viſe of the Land to the Son, and that ſhe ſhould 

216 tate the Profits thereof till he came of Age, this 

ys an Authority which is determin in d by her 

. Deat 

| Owen 7. A beviſe of the Profits and Occupation, &'. to 
his Wife, durin 15 Widowhood, is a good De- 

viſe of the Land itſelf during that Time. 

Gates v- A Deviſe of the Profits, &c. to his eldeſt Son, 

Fes Holli- till his youngeſt Son ſhould come of Age, and then 

2 36. to the youngeſt in Tail; this is a Deviſe in Fee 

R to the eldeſt i in che mean Time. 2 


61 ˙ 


9 S 


=> 


. Profits,: Deviſe thereof. 
The Teſtator was poſſefſ d of a Rectory for 
Term of Years, and devis d the Profits to his Wife, 36. 
for ſo many Lears as ſhe ſhould live, and af- Moor 953. 
| ter her Deceaſe he deviſed the Profits to twenty | 
N of his pooreſt Kindred, and that the Rectory | 
| ſhould then be leas d out for as mueh Rent as | 
could be got for the ſame: by the : Adviſe of his 
Overſeers, 8 diſtributed to twenty of the pooreſt; 
n of his Kindred; adjudg d. That à Deviſe of the: 
4 Profits is always a Deviſe of the Landi itſelf; it Moor 758, 
, there are no other Words to ſhew the Intent of 
1 the Teſtator ; but in this Caſe the twenty poo 
Kindred had ng Property in the Term by the 
9 Word Profits, for they had not Power to ma ee 
Leaſe, it wWas to be done by the Advice of the © © 
bs Overſeers; and therefore the Property was in them, 
. and à Confidence only in the poor People 
e ; Deviſe to Francs, his eldeſt Son in Tail Re- Price 
d, maindler in like Manner to his ſecond Son, provi- **:/«s 
le dedaf' Francis die without Iſſue-Male, and leaving A 
, Iſſue· Female, then ſhe to take the Profits until the Io 
e. Remi inder- Man pay her 4001. Francis had Iſſue 
0. only a Daughter Elizabeth, who enterd and died 
before her 400 l. was paid: It was adjudg d, That 
n. an Intereſt was veſted in her; for an Authority 
2 to take the Profits, 1mplies as much as a Deyiſe of 
the Profits, land tis fuch a Chattel which ſhall 
id gc to her Adriiniſtrator: Nou though the Pro- 
us fits of the Land? are only a Pledge for the Pay- 
er ment of the Portion, Jet they' follow the Per- 
tion. - 94.3 2779967 
to eee den the Uſe of the Conuleer Roſe's - 
Je- for Life, Remainder to V. N. and R. B. and their C/c, 
Execiitors mil they ſiull have levied! 300 L. for the Noot 556. 
IN, Performance of hi Mill. The Executors-peomntet} 4 
en the next in Remainder, aftet the: Death of the- 
dee Connſor to enter, which D N 78 
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Hof the Profits than would ſatisfy 300 I. then 6he 

of the Executors died, and the Survivor made a 
Leaſe to T, P. the now Plaintiff, who brought an 
Ejeament. Adjudg'd, That the Leaſe was void, 
becauſe the Eſtate of the Executors was de- 
termin d by their own os. =p for they 
might have receiv'd the 300 l. by Perception of 


the Profits, and would not, but ſuffer d another 


to enter; und tho' the Words in the Will are, 
until they ſhall bave levied 300 l. it muſt be under- 
ſtood, and ſo intended, until they might conveniently 
due levied 300 l. 
Strange» The Father being ſeis d in Fee, covenanted 
ways ver · to ſtand ſeis d to the Uſe of himſelf for Life, Re- 
Len tee, mainder to the Uſe of ſuch Perſons as he ſhould 
$043 or appoint by his Will, for any Term not exceeding 
q 31 Years (and this was for Payment of his Debts 
| and Legacies): Remainder to his Son in Tail 
_ " afterwards he devisd 8001. a-piece to his three 
Daughters, to be rais'd out of bis Lands, mention d 
in the aforeſaid Deed, which Lands were of the 


yearly Value of 2001. The Queſtion was, Whe- 


ther a Term, not exceeding 31 Years, was a ſuf- 


ficient Certainty to raiſe 2400 J. for the three 


Daughters, ont of the Profits of 2001. per Anu? 
If not, then, Whether the Father, being ſeigd'in 


Fee, and making fuch a Will, the Deviſe ſhall | 


take Effect by the Statute of Wills, and ſo di- 
ſturb the contingent Remainder to the Son? Ad- 
judge d, That if the Land itſelf had been devis'd, 
it would have diſturbd the future Uſe; but the 
Deviſe being only of Portions to be paid out of 
the Profits of the Lands, tis otherwiſG. 
galder ver. Deviſe of Lands to his Daughter and her 
Fer Black- Heirs, when ſhe comes to the Age of eighteen 
Eur. 36. Years, and that his Wife ſhould take the Profitrto 
Hob. 285. her Uſe till that Time, without any Account to 
1 N . 1 be 
79 | 
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Publication. | 475 
be given; this was adjudg'd a good Term for Leas 
32 and by her Marriage veſted in the 

Deviſe of Goods to be fold to raiſe Portions Cary ver- 
for his Daughters; and if thoſe are not ſufficient, — 1 ; 

then to be raisd out of the Rents, Iſſues and Pro- Regis F 

fits of his Lands. It was decreed, that by thoſe _ 

Words the Lands were devis'd; otherwiſe, if it had 

been to raiſe Money out of the Annual Profits. 

| So a Deviſe of Lands to Truſtees upon Truſt, Lingon 

| that out of the Rents and Profits they pay Debts _—_ 

2 Legacies, decreed, that the Truſtees may cy, Rap. 
| Lell. | , 205. 


Publication. 


HIS is another Solemnity requir'd by the 
Law to make a Will good; and that is, by 
2 it in the Preſence of a particular Num- 
r of Witneſſes. | 
Sometimes a Vill, which hath been made mam 
' Tears, upon ſome Alteration of Cir | 
may be new publiſh'd with Additions, and that 
makes it equivalent to a new Vriting; but it muſt 
be where the Words in the written Will are apt 
and proper, and do not diſagree with the Words 
in the new Publication. And fo it was adjudg d 
in Stead and Beryer's Caſe ante 221. | 
G of a new Publication may be ſeen in the- 
AſE8 ollowing. $1 | | 
Huſband and Wife Jointenants in Fee, ſuſfer'd Trevi- | 
a Recovery, Anno 23 H. 8. to the Uſe of the Hug. ln, Caße, 
band in Fee; and, in the next Year, he devisd 27 13 
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the Lands to his Wife, Remainder over, and ſome- 
time after he died; adjudg'd, That this Deviſe 
was void, for the Teſtator having only an Uſe, 
could not deviſe the Poſſeſſion till the Statute 
27 H.8, which did transfer the Uſe into Poſſeſſion, 
WT: [13 neither 
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476 . Publication. 
neither could he | deviſe the Foſſehun ill 'the 
Statute 32 H. 8. by which Mer were enabled to 
. deviſe their Lands in Poſſeſſion; both which Sta- 
_ tutes were made ſince the Will; But adjudg'd, 

hat tho this Will was void, for the Reaſons be- 

fore mention d, yet if the Teſtator had made a 
"dun Publication after: the Statute 90K 8. it had 
: bech a good Will. 

Beckford, . The Teſtator being ſeis d in Feb of Lands 
. in Allmorth in Be: lu, had "(ſhe four Daughters, and 
— A devig'l all his Lands in Aldworth to his two eldeſt 
493. Moor, Daughters in Tail, whom be made Executri ies. 


Afterwards he puchas d more Lands there; and 


404. 
1 10 one Furſons, his Coulin, deſir d that he might have 


Abe. 618. the new · purchas d Lands; he reply d, No, they 
Hall go with my other Lands in Aldworth to my Exe- 
trixes, Afterwards being ſick, his Will was read to 
him; but he took no Notice of it, only he added 
a Cullicil concerning ſome perſonal Things, and 
died, It was inſiſted, that the new. purchas' d 
Lands did not- paſs, becauſe not warranted by the 


1. © 
* 
_—_— 


Lands which he Hath, and he had not thoſe Lands 

at the Time be made bl Will But adjudg d. That 

his allowing the Will _ reading it, amounts to 

a'new Publication, and ſo are the Words which he 

18 70 his Couſin e And tho' tis generally true, 

that Things not expreſt d in the Will, muſt be ex- 

zd in the new Publication, in onder to ſhew 

the Intent of the Teſtator; yet here are apt Words 

in the Will to paſe the Und Aldworth, and 

+" therefore, by the new Fate; the Lands oy 

chas d afterwards ſhall paſ. 

Fuller In the very mext Year. this [Caſe happert's: 

ig 95 I. Phe Teſtator had Iſſue font Daughters, and 

Cro. Eliz, devi d his Lands to R B. his youngeſt Son in Tail, 

473. Moor with -Remainders ſucceſſively to h other Sons in 


353: np bo B. died in the L time af his Father,. 


£44 leaving 


Statute; for that enables 4 Man to (deviſe the 
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Publication. 
leaving Iſſue two Sons; and then their Grand- 
father, the Teſtator, declar'd his Will to be, Ibat 
the Sons of R. B. ſhall have the Lands devis d to their 
Father, as they ſhould if their Father bad out liued 
him, Two Judges were of Opinion, That the Son 
of R. B. ſhall take by Purchaſe ; for this new see * 
3 

bar puch mean died, gg if he g 
wards 'd more, and died. Adjudg d, 1 us Rig. - 
had made a new Publication of his Will, the 922 
Lands purchas d afterwards would have paſs'd by . 


an 


the Words, All bis Lands, for that ſhews his In- 


tent to paſs Al; but without a new Publication ” 
*tis otherwiſe, for in ſuch Caſe All bis Lands might 
be intended All which he had at the Time of the ma- 
F TT ET 
The Chief Baron Feferies being ſeis'd in Fee of Montague 
the Mannor of Marsfield in Suſſex, and of a Re- * 
verſion in Fee of Lands called Groveland, devis d Moor 42 
the ſame to Jefferies, the Defendant; and aſter- Poph.208. 
wards, upon his Marriage with Mary, the Daugh- 1M" . 
ter of one Goring, he made a Feoffment of the 
Premiſſes to the Uſe of himſelf, and of his ſaid 
2 which was not executed by Livery and Ser- 
of the Lands called Groveland. Then he in- 
terlin'd theſe Words in the Will (Mary: my V iſ.) 


having before made Margery. hig Daughter, Eus. 


cutrix. It was adjudg'd, hat the Feoffment 
was a Revocation of the Will: But the Court 
doubted whether the Interlining was a new 
Publication, Serjeant Rolls tells us it was not; 
becauſe: what was interlin'd had no Reference 

to the Lands, neither did it ſhew his Intent that 
it ſhould be a Will as to the Lands, See Stead 


yerſus Beryer 22 1. e 
114 Purchaſe 


ſs Baker, 
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hes ut Will made. 


I " comes 8 under the Title Publi- 
on, and hath ſome Reference to it. It 


tz, De- if a Man deviſe Lands, of which be is not ſei- 
vile . el, and afterwards ur chaſe thoſe Lands, and 
then die ſeis d, that this Deviſe is good; but this 
uas before the Statute, and the later Authorities 

are otherwiſe. 
Butler . Por Where the Teſtator devis d Lands, to which 
es, he had no Title, and afterwards purchas'd thoſe 
3 Rep. EO Lands; this is not a good Deviſe within the Sta- 
125 45 tute of Wills, 32 H. 8. by which tis enacted. 
1290 That all Perſons Having a ſole Eſtate, c. And 
1 Coke, who reports this Caſe,” tells us, 
t the Word Having imports not only an Ow- 
nerſhip, but the very Time of ſuch Ownerſhip, 
and that he muſt have the Land at the Time of 
the Making, that i is, at the Time of the Publica- 

tion of the Will. 
Thomp- In the ſame Year R. B. fold bank to Thornton, 


Jon verſus who, before any Conveyance made. ſold the ſame 


bot aps Lands to Thompſon, who paid Part of the Purchaſe- 
2 Leon, Money to R. B. and Part to Thornton, and had a 
120 _ Conveyance made to him by R B. alone, and 
; then he devis'd all the Lands which he had pur- 

chas'd of Thornton. Now though in Strictneſs this 


was not the Purchaſe of Thornton, for he had no 


Conveyance from him; yet having agreed for the 
Purchaſe, and paid Part of his Money, this, ac - 

cording to common Acceptation, may be call'd a 
Purchaſe, and a Having the Land, and fo they 
ſhall paſs. 


"Purchaſe f Ahr Pats fer Wo” 


#6. 1b. hath oy held in ſome of the old Books, That 
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And accordingly, many Years afterwards, Pridezux 
there being a Treaty for a Purchaſe of Lands, eo 
and Articles drawn, the intended Purchaſer de- . Ch. Rep 


visd All bis Lands for Payment of Debts, and af- 44. 


terwards the Lands were convey d to him. It 

decreed, That the Deviſe was good, though be bad 

not the Lands at the Time of the making the Will, 
nor made any new Publication of the Will after the 
were convey d, eſpecially the Deviſe being tor __. 
Payment of Debts. And the Chancellor ſaid, If a 

Man deviſe All bis Lands for Payment of Debts, and 
afterwards purchaſe more Lands, he would de- 
cree a Sale, though there were no precedent Ar- | 
ticles | mim ei 
The Teſtater devisd to his Wiſe all ſuch Buntes 


Sums of Money, Land:, Tenements and Here- 8 | A 


ditaments, and Eſtate whatſoever, ' of which be alk. 23). 


ſhould be poſſeſs'd at the Time of bis Death; after- 
wards he purchasd Gavelkind Lands, and the 
Queſtion was, Whether they asd by this 
Deviſe? Adjudg'd, That a Deviſe of x al 
Things is good, tho' the Teſtator had them not 
at the Time of his Will made, | becauſe they 

to his Executor, and the Legacy doth ' not paſs 
by the Will, but by the Aſſent of the Executor, 
to whom the Will is directory; but that a Chattel 


Leaſe (as a Term for Years) which is a Chattel Sold. 93. 


Real, if purchas'd afterwards will not paſs, That 
a Deviſe of Lands is not good, if the Teſtator „% 
had nothing in them at the Time of the making been « Re- 
his Will, bern 
hath not, and that which is void in the Origi- * has {ud 
nal, cannot bemade good. As if an Infant make — 
a Will, tis void, tho he come of Age before he Land. 
dies; and ſo of a Feme-Covert, tho' ſhe become would have 
afterwards Diſcovert; and yet in thoſe Caſes . 
there was only a perſonal Diſability ; but in the 

| principal 


uſe a Man cannot give what he publication, 
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2 10 e be Ole If is wan 
Pars Cofe | acres % which' be had or 
Z Hen. ſhould have at the Time of. his Death, but did 
E ſay for Payment of Debts; and afterwards 
— Lands, and per Na in e i 


ert voy 'Teftatar ſeis'd of ten Acres deviſed all bi 


Ter/i08 | 


Rigden,| Lambs ta Henry Brett and his Heirs, and aſter- 
Plow. Wards purchaſed 12 Acres more; then Henry Brett 
Com. 342. dy d, and the Teſtator ſaid, to the Son of Hem, 


© nRep.oy. Thet be ſbould be bis Har, and bave all bis Land as 


— his Father ſhould, if he had liv'd. Adjudg d, 
That the Son ſhould not have the new purchaſed 
Lands, for it did not paſs by. the Words or Intent 
of the: Teſtator: Not by the Words, for. when 
de had ten Acres, and Arad All his Lands, 
thoſe Words were ſati yd in paſſing the ten Acres, 
and there are no Words which ſhew his Intention 
that the Lands afterwards; purchaſed ſhall paſs, 
He could have no ſuch Intent when he made his 
Will, becauſe he had not the Lands at that Time; 
and what was not his Intent at the Commence- 
ment, ſhall not be ſo at the Conſummation of 
the Will, without a new Publication. 


Parchaſe by Deviſe, and not by Deſcent. 


PRE HE. Word Purchaſe, when it is taken in 
2 . tion to Deſcent, is where a Man comet! 
17 7 Tito Wy which doth onginally 'veſt in him by 


( 


n the Anceſtor. 


Poſſibility cou 


As 12 a Remainder is limited to the right "OW 
of K. B. and he hath Iſſue a Daughter, — dies, 
ſhe hath the Eſtate by e and 1 not by De- 


Joon: 
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Caſe: there en Diſability, "Ly 


228822 fwd ay. 


Limitation of Hate, , and never was, or by Wy 
be 1 
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WES Purchaſe. 
80 where an Eſtate for Tears is given wy 
Anceſtor, . Remainder to another for Life, 
mainder to the right Heirs of the Leſſee for Years, 
there the Heirs ſhall take by Purchaſe, - ih J 2 

ate © - w#I 


„But where, an Anceſtor taketh an E 
Herbold to himſelf, and in the fame Conveyance 
another Eſtate is limitted to his Heirs in Fee aue 
in Tail, there the Word Heirs is not à Word 7 2 Ley, 6a 
Purchaſe, but they ſhall be in by Deſcent... 
From all which it may be collected, that where 
the Heir takes an Eſtate by Deviſe in another 
Manner than the Common Law would have gi ee 
ven it, in ſuch Caſe he takes as a Purcbaſer; but 


” of 
£ 


then he muſt be the right Heir: And as none can Lr. 


take as Heir by Purchaſe who is not right Heir, ſa 
none can take by Deſcent where the Eſtate was 
never executed in the Anceſtor, - | 


Tis generally true, that where the Heir takes See ante 


by a Will, but accompany &. with a Charge, he — | 


takes by Furchaſe, and not by Deſcent: * As a 279. 
Deviſe of Lands to his Son and Heir, and to his contra. © 
Heirs, upon Condition that he pay the Fathers * Gilpin's 
Debts within a. Lear; here the Heir. hath a Fee. cc. 


Simple ; but being oblig'd by this Condition, be 16,. 


hath it as a Purchaſer, and not by Deſcent. Der d ts 


So a Deviſe to his eldeſt Son and his Heirs, 5 Lev, « 


within four Years after the Death of the Teſta- apt 
tor, provided be pay 201, to the Executrix towards 
the Satisfaction of his Debts. He paid the Mo- Smith', 
ney. Adjudg'd, That he took by Purchaſe, and. C/e. 
that the Lands were not Aſſets in his Hands; fen 
for the Word Paying, or to Pay, is a Limitation of Charnoek, 
the Eſtate. e l mms Þ3; A2 Mod. 286 
"Tis likewiſe generally true, as hath been al- 
ready obſerv'd, that where the Anceſtor taketh 
an Eſtate for Life, and in the ſame Conveyance -- 
another Eſtate is limited to his Heirs in Fee Tal 


7 


Purchaſe. 

Tail; that the Word HMcirs in ſuch Caſe is not 3 
Word of -Purchaſe : And in ſome Books we are 
told; this is a Rule in Law; and yet I find a 

Caſe adjudgd otherwiſe. ' © | 
_ . A Deviſe to Roſe for Life, and if ſhe have 
Die, any Heirs of ber Body, Sc. then aſter her Death 
Clerk that Heir ſhall have the Land, and to the Heirs 
e © Of their Bodies begotten ; and if Roſe die without 
us, Remainder over. This is an Eſtate for Life 
D. in Roſe; and yet her Heirs ſhall take by Purchaſe, 
Coo. Eliz, 3nd not by Deſcent, and the Inheritance ſhall be 
413 in Abeyance during her Life, and immediately 
upon her Death veſt in the Heirs as a Purchaſer, 
But this was againſt the Opinion of the Chief 
1 Fopham, who held, That where an Eſtate is 
imited to the Anceſtor for Life, and in the ſame 
Deed 'tis limited to his Heirs, they ſhall be in by 

| 45 2 Deſcent. | : Fc | 
Sparke © Leaſe for Ninety nine Tears, if the Leſſee lived ſo 
3 bog; and if he dy'd within that Term, then 
2 Ez. after bis Death the Land ſhould remain to his Exe- 
2 cutors or Aſſigns for 21 Years, which Term he 
Moor 666. granted to another rendering Rent, and then 
. yd Inteſtate. And his Adminiſtrator brought 
gan Action of Debt for Rent againſt the Leſſee for 
oh 21 Years; and upon Demurrer to the Declara- 
tion adjudg'd, That it would not lie, becauſe the 
Term for 21 Years was never veſted. in the 
Inteſtate ſo as he might diſpoſe it; for it was 
not to commence unleſs he dy d within ninety 
nine Years, which might not be, for there was a 


% \ 
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Poſſibility he might ſurvive it; and he dying 


within that Term, his Adminiſtrator was ent1- 
tled to it as a Purchaſer, and ſo would his Exe- 
cutor, if he had made one: And thus Serjeant 
Owenr25- Moor reports the Caſe. And Juſtice Owen, who 
reports the ſame - Caſe, telle us, that my Lord 
Chief Juſtice Anderſon was of that Opinion, = 
; Wi at 
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chat all the other Judges were againſt him; be- 
cauſe it was the Intent of the Leſſor, that the 
Leſſee for ninety nine Years ſhould * an 
Eſtate during his Life, which appears by making 
the Leaſe for ſo long a Term, which by common 
Intendment he could not ſurvive; ſo that it was 

a Leaſe to him for Life, and to his Executors for 
21 Years after his Death. 


Deviſe to the next Heir and his Heirs: This'i is 1 


void, and the Deviſee ſhall take by Deſcent; for Com. 548. 


a Man cannot raiſe a Fee- Simple to his own ri ht 
Heirs by the Name of Heirs as Purchaſe, eit 
by Conveyance, Uſe, or Deviſe. 

So a Deviſe of Lands, of which the Teſtator 


i 


Hedges 


verſees 


was ſeis'd Ex parte materna, to the Heirs Ex gow, 
parte materna, the Deviſe is void, ans the Devils N 


ſhall take by Deſcent. 


The Teſtator had two Daughters, one of the Reading. 
had Iſſue a Son, and dy'd'; then the Teſtator de- >>, 


viſed his Lands to his Grandſon and his Heirs for "i 


ever. The Queſtion was, Whether he ſhall take 
the whole by the Will, or only 7 Moiety * 
Deſcent, and the other Moiety as 


with his Aunt; and adjud a, That he ſhall - n 
take the whole by the Will. Tis true, where an 


Eſtate is deviſed 1 an Heir at Law, which would 
have deſcended to him in the very ſame Plight 
as if no Will had been made, there he ſhall take 


by Deſcent ; but this was not a Deviſe to the 


Heir at Law, becauſe both Coparceners make the 
Heir, and one cannot be — therefore the 
Grandſon muſt take by the Will, and not by De- 
ſcent, n nothing can deſoend to Naur 


edi. 
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OTH: by: the Civil Law, and our Law, the 
Executor may be ſummon'd to accept or re- 
_ fuſe the Executorſhip, but the Time is left to the 
Diſcretion of — 1 CO 
not a r upon the dumm, prove 1 
8 —— 1 Juſtice was of Opinion the Judge might 
N grant Adminiſtration as it the Teſtator had dy d 
12 — and that ſhall continue till the Execu- 
tor hath- provid the Wil; but no Man can be 
„ ,,ompe pell d to take upon him the E — 
* wins - ©lefs be hath intermeddled with the Te 
" verſus.” Eſtate; and in ſuch Caſe he may be campelld, 
dd and if he refuſe in — 0M ETA 
. rp 154 granted to another, tis wrong. 
Abram. And ſo it was adjudgd many Years Alter- 
© wards; as for Inſtance, St David Cunningham had 
Cuaniay.” Term for Years, and made David his + Son Exe- 


B 


| Iam, cntor, and dy d. The Son prov'& the Will, and 


— made Hay — cother Erecutors, and dy d: 


vent. 303 But theſe Executors not proving the Will of 
2Lev. 182. David, Adminiſtration de Bonis non; Ce. of Sir 
David was granted to Bradburne, who knew no- 

thing of the Will of David; and Bradburne fold 

the Term for a valuable Conſideration: Fhen 

two of the Executors dy'd, and Hay the third 
Executor rencuncd; then Bradbutne's Admini-, 
ſtration was repeald, and Adminiſtration de Boni: 
non, c. was granted to the Defendant. The 
Queſtion was, Whether the firſt Adminiſtration 
granted to Bradburne before Hay' the Executor had 
renounc'd, was good or not ? And adjudg'd it was 

not good; for before the Renunciation, Hay had 

the abſoltite Property of the Eſtate in him, and 
ern ſold the Term before Probate; and if 


ſo, 
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ſo, the Adminiſtration granted before the Refuſal - 

of Hay, wag not voidabie, but void, and the Re- 

faſal afterwards cannot relate to make that good 

which was void for Defe& of Power, and ſo the 

Sale by Bradburne is void. 

The Perfon to whom the Ordinary grants Ad- 34H. 6.16. 
miniſtration, may refuſe it if he will; for the | 
Ordinary hath not Power to compel him to ac. 

t it, 
"But i in ſome Caſes he cannot refuſe as 1 Ed. A. 33. 
an Executor (after a Caveat enter d) took the xſual wg 
Oath, and afterwards refuſed ; then another en- 
deavouring to obtain the Adminiſtration, the 
Executor who refuſed deſir d to prove the Will, 
and conteſted the Adminiſtration with the - | 
in the Spiritual Court. But it was adjudg d a | 
him in that Court ſuppoſing does ind ne 


his Refuſal. Then he N to the Del⸗- 


gates 3 and pending the Appeal, he movd for a 
Mandamus to the spiritus Court to grant the 
Probate to him, and he had it; for having taken 
the Oath, that Court had no further Authort- 
ty, and therefore he could not be admitted af- 
terwards to refuſe, but they ought to grant the 
28 to him, and the Caveat did not alter the | 

aſe. 

one Execytor refuſes elo the Ordinary, — 
and the other prove the Will, yet the refuſſ Moar 372 
Executor may adminiſter when he will; but 11 
they all refuſe, none of them ſhall adminiſter 
afterwards. 

But if there 54 0 ane, and he adminiſters, 


he cannot refuſe afterwards ; and if he once "FRA 


refuſeth, he cannot afterwards adminiſter : As for „er ſe 

Inſtance, \ > Chater, 
The Teſtator bite a Term for Yana to the Owen 44- 

Lord Chief Fuſtice Catlin, and made him Executor: ©* 

He wrote a Letter to the Judge of the Prerogative — 272. 


ourt, Leon. 153 


156 Refuſal 
| Court, that he could not attend the Execution of 
the Will, and deſir d him to commit Adminiſtra- 
tion to the next of Kin; and Adminiſtration was 
granted accordingly.” Afterwards Catlin the Chief 
Jaltice enter d, and granted the Term to anv- 
ther. But it was adjudg d void; for the Letter 
was a ſufficient Refuſal, and an Executor cannot 
ance. refule, and afterwards take upon him the 
1 Executorſhip. p 
nad But where there are ſeveral Executors, and 
n C, ſome refuſe, yet in Conſtruction of Law they con- 
5 Rep. 28. tinue Executors ſtill; for at any Time during the 
| Life of their Co-executors they may prove the 
Will, and adminiſter to the Teſtator's perſonal 
Etſtate, and they may pay Debts due and owin 
by him, and make Releaſes of any Debts whic 
33H. 6.36. were owing to him; and they muſt be joined in 
Fitz. Exe- Suits where they are Plaintiffs, becauſe they are all 
x wy to the Will; but not where they are Defen- 
dants, becauſe the Plaintiff in the Action is not 
5 oblig d to take Notice of more than thoſe who 
have actually provd the Will. | 
Godfrey .+ Where too Executors are made, and one re- 
veſw _ fuſeth, it muſt be before the Ordinary, as, where 
we o Debt was 2 againſt two Executors upon a 
Elia, 8;8. Bond, one of them was outlaw'd, the other 
'*.. pleaded,” That he who was outlaw'd was made 
Execo tor, and prov'd the Will alone, and admi- 
niſter d; and 1 the Defendant, as Servant to 
him took the Goods by his Delivery, and tra- 
vers d that he adminiſterd as Executor. And 
upon Demurrer this was adjudg d an ill Plea, be- 
cauſe he doth not ſay, that he refuſed before the 
Ordinary, nor confeſſeth any Adminiſtration; and 
ſo no Anſwer to the Plaintiff, — 
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TY IS is an Eftate limited either by Deed: or 
1 win, to commence after the Determination of 
a particular Eſtate on which it muſt depend, and 
the very Word itſelf imports that it muſt be a 
Remainder of ſomething which is in being, And 


oO an . 


here I ſhall mention thoſe Caſes which I figd 
a concerning, FAR 11 * 
de (1.) Remainders veſted. 55 
e - (2.) Remainders in Contingency. 3 
al (30 Croſs Remainders by Will. ich hap 
(4) Remainders of Chattels deviſed. See Chattels, 


(1) A Deviſe of Lands to R. B. from Mithael- pay", coſe; 
mas next for five Years, Remainder to the Plain- Cro. Elia. 
tiff and his Heirs, R. B. died before Michaelmas. 878. 

Now tho this Remainder could not veſt immedi. oy 43. 
ately upon the Death of R. B. becauſe his Intereſt 

was not to commence till Michaelmas, and he dy'd 
before; yet in the Caſe of a Deviſe a Freehold 

may be in Expectance, and in the mean Time it 

ſhall deſcend to the Heir, and veſt in him. g 

The Teſtator had Iſſue two Sons and a Daugh- Dyer 122- 
ter, and he deviſed his Lands to his Wife for ten 
Tears, the Remainder to his youngeſt Son and his 
Heirs, and if any of his two Sons die without 
Iſſue, the Remainder to his Daughter and her 
Heirs. The youngeſt Son dy d in the Life.of his 
Father, and then the Father dy d adjudg d, This 
was a good Remainder to the Daughter, bei 
upon a Deviſe, tho' the particular Eftate fails. e 

Thomas Gaddard being ſeis d in Fee of Lands in Gold 
Oftorne, deviſed them to his Couſin Edward God- 8 "i 
dard for Lite, if be ſhonld be living at the Death of 54... 


T. Joris 


it then to Edward the 1 . 
aun, if not, oo; v i 


Remainder. 


Alder, with other pune At over * Tail Male. 
| Thomas the Teſtator dy'd'; then Edward the Eldes 


Queſtion was, Whether the Son had any Eſtate 
; by the Will? It was objected, that he had none 
by expreſs Words, unleſs his Father had dy'd in 
the Life-time of the Teftator, which he did not; 
neither conld he take as Heir Male of the Bod 
of Edward his Father, becauſe the Eſtate for Life 
and the Remainder: make but one Eſtate; and the 
Eſtate for Life never veſting in the Father, the 
Remainder ſhall never veſt in his Son. But ad- 
judg'd, That the Clauſe, viz. And for Default of 
fuch Ius Male, then to the Heirs Male of Edward 
_ the Elder, is not a Limitation under any Manner 
of Contingency, as the firſt Part of the Will 
3s, but ſtands abſolutely by itſelf; and tis a 
good Limitation of the Remainder after the Death 


of the Father, which ſhall then take. Effect in 


His Sn. 

̃ .) A Contingent Remainder is whore the Ef ate 
Emited in futuro ſhall ever veſt or not, tis [1 17 
N53 5 articular Eſtate : And this Remainder, 
dap. 16. 2 tute 10 & 11 Vill. muſt veſt either 3. 
; | or at that very Inſtant in which the particular 
Eſtate determines, or it ſhall never veſt; for if 
the particular Eſtate was determin'd before the 
'Contingency happen d, the Renninder was void: 

And ſo in Archer's Caſe, 900 
Archer's . The Teſtator being ſeis d in Fee, derided it 
— to Robert his Son and Heir for Life, Remainder to 
66, the next Heir Male of Robert, and to the Hair: 
| Males of the Bodies of ſuch Heirs Males, and dy d. 


een Ferſfment i in 1 Fes Adjudg, That 


Life, if be ſhould be then living ; if not, ther! to. 
remain to the next Heir Male the Body of Edward 
the Tounger, any for Defanlt of ſuc 1 as, . I ue . — then 
to the next Heir Male of Edward the 


died, leaving Iſſue Edward his Son.” And the 
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| | Remainder. | 
he had only an Eſtate for Life by the expre 
Words of the Will; and by his Feoffment 
contingent Remainders were deſtroy d, becauſe 
here being a particular Eſtate for Lite to ſupport 
ſach Remainder by Rule of Law, it ought to veſt 
eo inſlanti, in which that Eftate determines. Now 
though Robert was Heir at Law, and by Conſe- 
gs the Fee Simple deſcended on him, yet the 


inder to bis next Heir Male was contingent --- 


the 


for by the Deſcent of the Fee, his Eftate for Life + 


was not merg d, but it was determin'd by his 


Feoffment, and by Conſequence the Remainder - | 


deſtroy d. 


80 where the Deviſe was to his eldeft Son 1 Plunkete 
at t 


for Life, and if be die without Iſſue living 
Time of bis Death, to Leonard and his Heirs; hut if 


verſus 


1 


Holms, 


1 Sid. 47. 


Thomas have Iſſue living at the Time of his De- 1 Lev. 17. 


ecovery, and dy d without Iſſue. It Was 


inſiſted in the Behalf of Leonard, that Thomas 


had a Fee-ſimple deſcended on him as Heir at Law; 
by which his Eſtate for Life was drowned; and if 
o, this muſt be an executory Deviſe to Leonard, 
and by Conſequence not barred by this Recovery 


ceaſe, then to him and his Heirs, Thomas ſuffer d Rim- 29. 
a 


for wherever the whole Fee is veſted in one, and Se inthe 


limited to'another upon a Contingency, (as in this 
Caſe it was limitted to Leonard, if Thomas bad no 


Caſe of 


Pell and 


Rrown 


Tue living at his Death) it muſt be an executory 282. 


viſe ; for it could not be a Remainder to 
Leonard, becauſe one Fee cannot remain upon 
another. Tis true, where only Part of the Eſtate 
is deviſed. as for Life, or in Tail, and not the 
whole Fee, and the Reſidue is given to another upon 
a Contingency, that maſt veſt as a NRemainder. But 
it was adjudg'd according to Archers Caſe, That 
Thomas had an Eftate for Life by theexpreſs Words 
2 and though the Revetſion X Fee 
deſcended bn him as Heir, yet it did not deftroy 
eee 
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Riemaitder. 


tate e expreſs Eſtate for Life againſt the Intent of 
tor; but that Eftate 1 Life was de- 
5 by the Recovery, and a Fee was thereby 
ed in him, and by Conſequence all the Re- 
mainders were deſtroy 
And to ſhew War 7 a ek Remainder muſt 
veſt eo infant, that the * 2 Eſtate deter- 
. mind, this Caſe happen ahn Long being 
, Teis'd in Fee of Lands in Alt in V eh 
deviſed it to his Nephew Hemy Long, the eldeſt 
Son of his Brother Richard, for Lite Remainder 
to his firſt Son in Tail; Remainder to Richard, 
© the ſecond Son of his Brother Richard, for Life, 
' Remainder in Tail to his firſt, and all his other 
2 Remainder over. Henry enter d, and dy d 
any Son born, but left his Wife whth 
Geir chard enter d as in Remainder, and 
about ſix Months afterwards a Son was born, 
Adjudg'd, That this being a Contingent Remain- 
der to the firſt Son of Hemy, and that Son not 
being born when the 27 65 Eſtate ſor Life 
. by the Death of his Father Henry Bo 
| Remainder to him was void; and Richard 
| the next in Remainder, and 5 before h 
Son was horn, it was veſted in him, and 
was now in by Parchaſe, and ſhall, not be 
out by the after born Son of Hewry, And this 
Judgment was affirm'd in B. R. bat xeversd in 
the Houſe of Peers; for it being in the Will, it 
ſhall be taken according to Equity, and accord- 
ing to the Meaning of the Teſtator, which could 
never be to diſi 5 45 the Heir of his Name and 
how. upon ſuch a Nicety, who was not then 


In a ſpecial Verdict in Ejectment the Caſe 
was, The Meſtator deviſed Lands to Elizabeth Tot 
Life, and after her Deceaſe to the eldeſt Heir 


J's, Male of her Ou in Tail Male, ſo that org 


r 


49; 


Remainder, 
Age of 24 Tears at the Time of her Death; 
f e SE of that Age, then — her Hu 

” | ill the Son come of that Age, to diſpoſe th 
4 ts amongſt the younger Children. The 
| 
1 


better Opinion was, That thoſe Words did nqt 
make a Contingent Remainder upon the Son's bein 
of the Age of 24 Years, becauſe the Teſtator ha 
-fill'd up the Space of Time by a Diſpoſition ' 


of the Profits to the Huſband. | - 
R And becauſe ſuch Caſes might often 7 10 N 10 
in Wills, therefore the Statute 10 & 11 Vill win. 


4 was made, by which tis enacted, That where any oy 
9 Efate is limited in Remainder to any Perſon or Per» l 
=, ons who ſhall be born after the Deceaſe of bis Fg. 
1 ther, ſuch Perſou ſhall take in the Jame Manner 
ps if be bad been born in the Life-time of bis Fa- 
4 ther, although no Eftate is limited to Truftees aftey 
ex the Deceaſe of the Father, to preſerve ſuch Contin- 
mY | ren Remainders to ſuch after-born Son until be ſhall 
rn. | 
A little before this Statute the Teſtator devis d Lodding. = 
his Lands to his Uncle Ewers Armin for Life, with- — verſes 
5 out Impeachment of Waſte, and if he hath Iſſue Lev, . 
BW Male, then ſuch Iſue Male and bis Heirs for ever; 
, and if he die without Iſſue Male, then to his 
t Nephew in Fee. This was adjudg d an Eſtate : 
for Life in the Uncle; for if it had been aa 
Eſtate Tail, it had been impertinent to add 
11 thoſe Words, Without Impeachment of Waſte , and 
the Inheritance being veſted in the [ſue Male 
1d and bis Heirs theſe Words bis Heirs make it ne 
nd certain what Iſſue Male was intended; and then 5 
the Wards which follow, viz. if he die witbout 


... 
\ % * 
| * 


Iſue, muſt not be taken abſolutely, but relative- I 
aſe ly to what went before, viz. if he die without 
M uch Iſſue, who might take Inheritance as be- 


fore is appointed in the Will, for otherwiſe 
Es OB 


182 Nemainder. ; 


f 


£ 
. 
. 
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thoſe Words would make an Eftate Tail by Im 
N to deſtroy an expreſs Eſtate limited to 
the Iſſue Male and bis Heirs before, which muſt 
not be allow yd; but one of the Judges held, this 
— à Contingent Remainder to the Iſſue of the 
A and his Heirs, according to Plunkett's Caſe; 

ind he having  ſuffer'd a Recovery beſore the 
Contingency happen'd' he deſtroy'd thoſe Re 


mainder”rs. 115 
Gbodtight Deviſe to his eldeſt Son for 50 Tears, if he 


Fel, that Eftate, then to the Heirs Males of bis Body: 
ISalk.225, and for want of ſuch Iſſue, Remainder over: This 
| is a contingent Remainder, and void, becauſe there 
was nothing but a Term for Tears to ſupport it. 

(.) Where a Peviſe is to two, and that each 

ſhall be the other's Heir, this makes croſs Remainders; 

ut Tuch croſs Remainders are ſeldom allow'd by 
Implication ; as for Inftancez ooo 
Ihe Teftator had two Sons and two Houſes, 
| and he deviſed one Houſe to his eldeſt Son, and 


F 
80 


inet his Heirs, the like to the ſecond and his Heirs, 


werſes provided, that if both my ſaid Children depart 
Wiey, this Life * without Iſue of their Bodies, then all my 


2Cr0-655- Taid Houſes ſhall be to Margery and her Heirs; 
Rep. 281. the eldeſt Son dy'd without Iſſue, the youngeſt 


* Rolls Had Iſſue a Daughter; adjudg d. That Margery 


"reports it, ſhall have the Houſe of the eldeſt immediately, 


284 and that the Proviſo doth not make croſs Remaiy- 
lers to the Sons by Implication from one to the other, 

a becauſe the Houſes are deviſed to them ſeverally 
expreſs Limitation. | — | 
Holmes But where the Teſtator deviſed his Lands to 
Meynell, his two Daughters and their Heirs, equally to be 
Raim.452. divided between them; and if || they die without Tſe, 
Taz then all his Land to his Nephew' Francis in Tail; 
— wa the youngeſt dy d without Iſſue. The Queſtion 
either of Was, Whether the ſurviving Siſter ſhall have 


die. 


hell 
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ſo they or 


Remainder. 6" 


the whole by Way of Remainder by Im 

hether W ſhall have it LA: pin d, That 
the Da ters had ſeveral Eſtates Tail y Moie- 
ties, and that the Survivor ſhall have the whole 
by Way of croſs Remainder, and that Francis 
ſhall _ nothing by Implication, till both are 


dead without Iſſue. 

41 croſs Remainders are allow'd amongſt Two, 
eldom allow'd among / Three or more, un- 
leſs the W ords do very plainly expreſs the Intent of 
Teftator that it ſhould be ſo: As for Inſtance, 

If one Acre is devis d to the eldeſt Son, another 
. his ſecond Son, and the Heirs Males of his 
another to the third Son and the Heirs 
Mal of bis Body y, and if they all happen to die 
xa Iſue of their Bodies, 02 of any of their 
Bodies lawfuily begotten, Remainder over; 
there by Reaſon of theſe Words, or of any 
their Bodies croſs Remainders ariſe, but it 'woull 

be otherwiſe if thoſe Words were left out; 
and fo is the Caſe of Gilbert and Witty before- 


mention d. 
(4) Deviſe of his Goods to his Wife for Life, Marchzos 


and after her Deceaſe to R. B. this Deviſe of 


a Remainder, of Goods is void, becauſe where the 
Goods themſelves are devisd there can be no 
Remainder over; but tis otherwiſe, where 


| the Uſe or = only is deviſed, becauſe 


one Man may have the Uſe, and another the 
Property. 


Having in the x Place omitted a Caſe or 
two of Remainders om_— it may not be impro- 
per to mention them here. 


| Deviſe to Peter in Tail, with divers Remain- Go 
the e 5. 


ders over, Provided if any 9 


" 


41 


Dyer 303 


ſold the Eſtate; adjudg d, That a Proviſo to de- 
termine an Eſtate Tail upon an Alienation was 
void; for as a Man cannot deviſe an Eſtate in Fee 


to one, and that if he doth not ſuch an Act his 


Eftate ſhall ceaſe, and another ſhall have it; for 
when cnce he had devis'd the Fee, he hath not 


Power in the ſame Will to deviſe it to ano» 


| Law determine that Eſtate Tail as to one, and 


Foy verſus 
Hind, 
2Cro. 696. 
| W.Jones56 
' 2 Roll, 
Rep. 467. 


ther; ſo, where once he hath given the Land in 
Tail with a Remainder over, he cannot by Rule of 


diſpoſe it to another, r 

So a Deviſe to the Heirs Males of his Body, 
and for Default of ſuch Iſſue, to Hemy and the 
Heirs Males of his Body; and for Default of 
ſuch Iſſue to Thomas, and the Heirs Males of 
"his Body, with divers Remainders over in Tail 


Male; and farther, that Lands ſhonld remain 


to Henry and the Heirs Males of his Body, un- 
til he or theyjſhall do, or go about to do any Act 
to alter or diſcontinue the Eſtate Tail, then that 


the Lands ſhould remain to Thomas and the 
_ ., Heirs Males of his Body, with the like Limi- 
tations to him and to all the reſt in Remain- 
der. Hemy enterd, Thomas dy'd leaving Iſſue 
Richard, then Henry levyd a Fine, and declard 
the Uſes to him and his Heirs : Adjudg'd, That 
Thomas had a Remainder veſted by the firſt Part 
_ of the Will, and not a contingent Remainder 


which depended upon the Alienation or Diſ- 


continuance of Hemy; and that the Teſtator 
could not determine ſuch a ſettled Remainder, 


| * 
- _ ingency, tis diſcontinu d and barr'd by the 


and give another a Title to enter upon the 
Alienation of the Tenant. in Tail in Poſſeſſion, 
becauſe that would be to make a Perpetuity, for 
if it could be done to one, it might be done 
to more, therefore the Remainder to Thomas 
being ſettled, and not depending on any Con- 
Fine, 


” 


Eibe und by Conſeynence ' Richard his Son en 


have no Title; for tis not a Limitation to him 
to enter, but after the effectual going 
Henry to alien, and tis not effectual till the Act 
is done; and when the Act is done, the Remain- 
der is difcontinu'd, and then tis too late for him 
to enter. [qt 


about of __ 


And this is directly within the Rule in Pl:- 6 R. 2 


of the Mannor of B. to Robert Plefington; and 
—— the 1 75 would not * 
brought à qui is clamat againſt them; th 

pleaded, That before the Fine levy'd, Fobn — 
warſh demiſed the Mannor to them for Eleven 
Years, and that if be aliened, or dyd within 
the Term, that then they ſhould enjoy it du- 
ring Life, and that he had aliened to Plefington'z 


this was adjudg'd no good Plea, becauſe the Alie- 


nation was an intermediate Eſtate' between that 
of the Cognizor and the Defendantsz and when 


Burwarſh had aliened to Pleſmgton, tis too late for 


the Defendants to claim a Freehold, becauſe the 
Title did not commence till the Eſtate veſted in 
Plefington. LOTT. 5 9191 


The Grandfather being ſcis d in Fee devisd Smith 


. 


mainder to the right Heirs Males of the Teſta- 96. 


it to the Father for Life, Remainder to the 
Son, and the Heirs Males of his Body, Re- 


tor, and to the Heirs Males of their Bodies 
begotten. The Grandfather and Father dy'd, 


the Son had Iſſue only a Daughter, and her 
Huſband and ſhe ſold the Land; adjudg d, That 


the Sale was 


good; for immediately upon the 


Death of the Grandfather, the Remainder veſted 
in the Father as right Heir in Fee-Simple, which 
cannot be turn d into an Eſtate Tail by Matter 
ſubſequent. {i655 4 Shona 1 5 . 1 L4H 

mne, | The 


ns Caſe, viz. John Burwarſh levy'd a Fine ry * 


br. 


ſis Ber- in Egbam and Stanes, made ſeveral Leaſes there- 


The Teſtgtor, ens — his Lands 
in — 2 —5 


riage . and ſhe nt 
nnd — Conſequence that Contingency never 
L the R Remainder did never veſt in him 
and if — then Humpbrey takes an Eftate in Fee 
Deſcend, and ſo the Land will deſcend from 
him to a Female, who was his Heir at Law, and 
not to a Male, as it would have done if it had 
deen a Remainder veſted; But adjudg d, That 
this was not a Contixgent Remainder, for the Wi- 
g — an Eſtate for Life determinable upon 
and 2 the ſubſequent Words, 
If be fo mary ſignify no more than if he 
ther ir Eſtate "hall determine upon her 
a hen Humphrey to enter; ſo it being to 
—— either upon her Death or M e, tis 
an Eftate veſted in Humpbrey to take F in 


rr upon . 


Rent. 


Rt may be deviſed as Lands, and this 

may be ſeen in the Caſes following; and 
firſt, what paſſeth by a Deviſe of Rent. 

Kerry ver. F TheTeſtator being ſeiſed in Fee of Lands 


> 4. & ES -© © RT. PEE 


ev 


rick, Moor of reſerving Rent of the . Sums of 101. 


$4%77:- and deviſed one Rent of 10 1. per 
8 of his Lands in Egham to his wie for E 


us Houſe i in _ to her for ever. The better 
| Opinion 


LES SSA ns 


| Rent. 
Opinion was, That by the Deviſe of the Rent the 


Land did not paſs, yet ſne ſhall have a Rent of 10 l. 
per Ann. iſſuing out of the Land, if ſhe live after _ 
the Leaſe expire. This was the Opinionof Juſtice © © © © 
'Gawdy.upon a Reference out of Chancery, but the 

other Judges doubting, it was tried at Bar; and 
adjudged, that by the Word Rent, the Lands did 


$, | 
There was a grant of a Rent to the Huſband Vernon 
during the Life of his Wife s Mother, with a ge 
Clanſs of Diſtreſs for him and bis Heirs to diſtrein yer 253» 


during her Life; the Huſband deviſed this Rent to 
his Wife, and died in the Life time of the Mother; 

adjudgd, That by Reaſon of the Word Heirs, the + 
Rent was not determined during her Life, for te © 
NN had a Fee-· Simple determinable on her 
Leſſee for 30 Years made a Leaſe for 28 Years Aud 
rendring Rent, and then he deviſed the Rent to we 
three Perſons equally ; one of them brings an Acti- Warkyns, 
on of Debt for the Rent, for his Part; and ad- — 
judged, That it was well brought; for the Rent is 637, 65%, 
apportionable, and by the Deviſe, the Tenant of _ _* 
the Land is chargeable to each Deviſee, with At- 


tornment. | a Doc L 
being ſeiſed in Fee, had three Andrews 


The Defendant 
Sons, Edward, Anthony and Fabian, and deviſed w 
his Lands to his Wife for Life, then to Antbomp eld, 
and his Herd; and if Fabian lived till the Lands Jr, 
came to Anthony, then he deviſed, that _— 

(but did not ſay his Heirs) ſhould pay Fabian 101. | 
every Year, during his Life; the Lands came to 
Anthony, he paid Fabian the Rent yearly, and 
died. Adjudged, That Iſſue of Anbom ſhall pay 
the Rent; for tis a Rent. ſock, and the Lands are 
charg d with it in the Hands of the Heirs or Af. 


{ogy of 4opbory: 


© 


' 
AD ' * 
- K = 
k % 
* 


23 . Repeal. 
- mm A Deviſe of Rents, which are expreſs'd in ſeve 

ral Writings fign'd i Ars Teſtator; this is a good 
. — as Deviſe of the Rents themſelves, for it refers to the 


W and is a Deviſe of the Rents, as ky 
| 9 in the Will. key 


Repeal. bes : 


HE Ordinary, after he bath granted Alm 
PT niſtration to one, may repeal it, and Bram 
it to another; and the Reaſon given in the 

rs Books, is, becauſe Grp rant an Authority on 

| and no Intereff all Powers and 7 

rũies are 89 in * Nature. 
{ 48-75-14, But it muſt be a Miſtake 3 That an Ie 
- tereff doth not paſs, becauſe tis held, that all in; 
termediate Acts done by the firſt Adminiſtrato N 
-- +). hall ſtand, which could not he, if an Intereft di 

oy ones ny paſs.” 

And with this the Jater Anthorities 7 
| — for Inſtance, a Man died inteſtate, the ee 

7 77 . granted Adminiſtration to a Stranger, who was 

| — c cited by the next of Kin to have it repeal'd, pen. 

Eliz. a9. ding which Suit the Adminiſtrator ſold the Goods, 

Raw ag} and then the Adminiſtration was repeald; a 
mn Trover by the new Adminiſtrator, it was a 
("uh 72 That the Sale was good, which proves, 
© that the _- mere r. had an r Bro: 
perty in him, uch a Property, that tho 1s 
Adminiſtration had been fraudulent, it had been 
.good againft the ſecond Adminiſtrator, tho' b 
Czp.6. the Statute 13 Eliz. it had not been good again 
Creditors. 
2 is it true, that the Ordinary may re. 
lan Adminiſtration at his Pleaſure; as where Debt 
* E Rent was brought by an Adminiſtrator, the 
Defendant pleaded, that the Adminiſtration gray- 
ted to the Mook, was duly N and grün. 


ted 


» ed £@__ tf. r Lt && 
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is 
to 
ar 
an 


— ce 
187d. 280. 
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8 Repeal. 3 
tel to another. The Plaintiff reply'd, That 
vas nert of Kin to the Inteſtate, and that 
had appeal'd from that Sentence; and upon OR) ON 
murrer it was adjudg d, That the Ordinary havi 3 
granted Adminiſtration to the next of Kin, accor- - 
ding to the Statute, he had executed his Power, Se Addit- 
and had nothing farther to do; for he could not nim 
4 tevoke it, unleſs for juſt Cauſe, as that it was un- 
m. FF duly * or that the Adminiſtrator was a : 

ti 
ld i So where there was a Brother and two Siſters, ofley we 
h. one of them marry d, and the other died In- U. 
| teſtate. The Brother enter'd a Caveat, and yet * 4293 


49s 


PST 2 
1 2 


F 


& 


dhe Ordinary granted Adminiſtration to the mar- Iv. 48. 
9d Siſter. The Brother brought an Appeal, and _ 
In nl 4 Motion for a Prohibition, adj That { 
"OW where there are two in eguali grads, and Admi- e: 


4 here there | 
| nitration is granted to one, the Ordinary cannot worth _ 
real it, but for ſome good Caufe ; for if it ſhould n 
HY be repeal'd for Matter of Form, it ought'to be te- geites xa. 
) Wy granted to the ſame Perſons but ſince this was &.P. 
ola, granted after a Caveat, which is in nature of a . 
e Ferſedeas, the Court was divided, whether it ought ©: - 
dds, not, to be repeal'd for that Reafon. > | 
ang But if an Adminiſtration is granted where it Ravens 
ought not, or if tis granted inverſo Ordine, there, Saft. 
ves YN notwithſtanding the Statute, it may be repeald: 2 
© As for Inſtance, if tis granted by the Biſhop of the Le. 205; 
” | Dioceſe, when the Inteſtate had Bona Notalilia im 
duch Caſe it may be repeal'd. e 
b And *tis very certain after an Adminiſtration 
ant is repeal'd, that the Authority of the adminiſtra- | 
tor is determined; for if he obtain Judgment in ben 
an Action of Debt on a Bond due to the Inteſtate, »erſav 
and then the Adminiſtration is repeaTd, he can Yelvercon, 
not proceed to execute that Judgment ; if he doth, — is. gh 
the Party will be diſcharg'd upon a Motion, be- * 
eauſe the Execution erroxice emanavit For he had 
; no 


Turner 


= mo Authority; but by Virtue of a Commiſſion 
from the Ordinary; and when that was deter- 
min d, his Authority ceas ce. 

So where an Adminiſtrator had Iudgment in 
ö wart , Trover for Goods of the Inteſtate, taken out of 
Mod.62, the Foſſeſſion of the Adminiſtrator himſelf, then 


28and.rg8 the Adminiſtration was repealed, and granted to 


- -» ancther. The firſt Adminiſtrator ſhall not have 
. ae upon that Judgment, becauſe tho the 


nverſion was in his Time, yet he recover d as 


Adminiſtrator, and the Damages ſhall be Aſſets, 
and his Adminiſtration being repeal'd his Title 
was determin d. < 


And yet I find, that where a Verdict was ob- 


Keee ver. tain'd in Trover by an Adminiſtrator,” and be- 
N fore the Day in Bank; the Defendant pleaded, 
that the Letters of Adminiſtration were granted 
to another, (the former being repealed) this was 
held no good Plea, becauſe the Def 
be relieved by an Audit4 Quereld, which was the 
| proper Remedy, and not by a Plea, _ 


Criſp The Huſband. dy'd inteſtate, and one who 


— % 190 OW'd him Money, paid it to his Widow, to whom 
0 the Adminiſtration did belong; but afterwards it 

wuas granted to a Stranger, who ſued the Debtor 
nn the Mayor's Court, where it was decreed, that 
be ſhould pay it to the Adminiſtrator z. but in 
the Court of Conſcience it was; decreed, that he 
mould not have the Money, becauſe it was paid 

| to her to whom the Adminiſtration did belong; 
wherenpon the Adminiſtrator ſued out a Proceden- 

do ad Fudicium; adjudg d, That the Court of B. R. 
could not examine, whether this Decree were 
cguitable, ſo long as the Court of Conſcience 
did not tranſgreſs any fundamental Rule of Com- 
mon Law. 1 177 ; 
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an by 74 my n not end — 
r hi Adminiitration 18 rep a8 re- 

leafes all Actions, Oc. ol aietwnbes by a Sen- Browak © 
tence in the Eccleſiaſtical Court, his Adminiſtra- 17. 
tion is $epeal d and made void z it was adjulgd, -., 
that this Releaſe is void. 5% . „ee 


— 
- 
" 4 
4 © *% % 
o 1 1 
1 


Aud, which is à harder Caſe, viz, the Teſta, de, 
tor made two diſtin& Wills, and appointed an Ms | 
Executor to each Will, the Executor of the firſt — 
Will ed it, and received a: Debt, and gave Abr. 909. 
a Releaſs not knowing there any othe 
Will. Afterwards, the far | 
and the ſecond Will proved, and that"Execu- 
tor brought an Action of Debt againſt the Per- 
fon who had paid the Money to the firſt Exe- 
cutor,-and who had a Releaſe; and it was ad. 
judg'd; that the Action did lie, and that the Pa. 
ment- and Releaſe was no Bar to it; for tho 1 
was a hard Caſe upon the Executor of the fi 
Will, and upon the Perſon who had paid the 
Money, who knew nothing of any other Wall, 
et it would be more inconvenient, that it ſhould 
in the Power of the Ordinary to make an 
other Executor, than whom the Teſtator hath 
made. See Guiſbroołk verſus Fox ante 466. c 
Adminiſtration was granted, and the Admini- semi 
ſtrator poſſeſſed himſelf of a Term for ears, voſwe | 
md made an Under-Leaſe; afterwards upon a gmins, 
Citation to repeal this Adminiſtration it was 1 5 
frm'd; from which Sentence there was an Ap- 8imms, 
peal, and thereupon the former Sentence was re: Raim. 22 . 
pealed, and Adminiſtration granted to another; . 9 
adjudged, That the new Adminiſtrator ſhall not 
avoid this Leaſe; for tis no more than a Repeal 
of the Sentence on the Citation, and ſo tis in Na- cke 
ture of a Suit upon the Citation, and the ſane 
Thing as if the firſt Adminiſtration had hem 4.48 
bus avo 9 


Refiduary Ligatee. 

that Suit, and not as if the Appeal 
wer ht originally upon the firft Ad: 
8 miniſtration; or if ſo, Ir Had been wholly mat 


Kool As tothe K bf Wills, it hath been ad. 
— — judged, That if Lands and Goods are deviſed, the 
de 2316 Prerogative Court have no Power to repeal the 
Will, as to the Lands; but if they ſhould endea. 
bout it, a Prohibition lies, as was firſt ſuggeſted; 

+ but afterwards it was denied by the Court, be- 
-* © Gauſe there would be no ſuch Diviſion made of 

r 
/ Part, and be repeal'd for the Reſt. A 


2, , Refiduary Legatee. 


Ws, 
there are Gern Executors, 75 one 00 
them is made Reſiduary Legatee, he may re. 
tain that Refiduum againſt the reſt; and if any of 
them takes it away, he may have an Action of 
„ Treſpaſs. 
| But where a Man makes an Executor, and 
ies him a , and doth not diſpoſe the Re- 
fas of his perſona Eſtate, the Executor ſhall: not 
ave it Quatenus Executor ; but the next of Kin 
_ ſhall have Adminiſtration of it, and it ſhall be 
_ diſtributed according to the Statute 22 U 23 Car, 


2. Cap. 10. 
x3hore26, If a Man is made Refiduan Legatee, and he dies 


before a Probate of the Will, his Executor ſhall 
ante 64, have Adminiſtration, and not the next of Kin to 

oy oe 4 at ee 
2 Ch. Rep. ere there are ſevera uary 
+ muſt all join ; and where the Teſtator eri 
Gibbon: that the Quantity and Proportion to each ſhould 
verſw be as his Executor ſhould voluntarily, aud with- 
Dawley, out Compulſion at Law, declare; and the Execu- 


-- e tor had declared what the Reſiduary Eike was 


. 
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6 H. 7. 5. | 
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VV 583 
nl had paid all but one, yet he might exhibit - 
* Oy an Account. 3 ** | 8 
The Teſtator gave a Legacy of 51. a- to Petit ver- 
two Legatees, m he rat Executors, and / Smith” | | 
died, - without diſpoſing the Reſidue of his Eftate, 7 TT 
The Will was prov'd in common Form, and the key 
Daughter of the Teſtator ſued for a Diſtribution 
of the Reſiduary Part; for that the Executors 
had no Title to it, becauſe each of them had a 
ſpecifick Legacy, and the Court compelld them 
to exhibit an Inventory, in order to make a Di- 
ſtribution; but a Prohibition was granted, upon 
a Suggeſtion that the Court had not any ſuch _ 
Power, but only where the Party died inteſtate. 
See Aſſets. 98. Co-Executors 126. 169. Debtor made 
Ekecutor. 208. Dying, &c. 259. Executor of Executor. 
270. Probate 4809. N 125 


See Debtee - Executor. 202. 


T HE Caſes where an Executor or Admini- 

ſtrator may retain for a Debt due to them- 

ſelves, are as follow: © 7 8 jb 
We are told out of the Year-Books, that one 12H. 42 

Executor may retain ſo much of the Teſtator's 

Eſtate, as will ſatisfy a Debt due to himſelf; -but 

that an Adminiſtrator cannot, which hath been 

otherwiſe adjudged ſince.” e 
And tho Teſtator pawh Goods, and doth not 2 . 

leave ſufficient to redeem them, the Executor may d ? 

do it, and retain thoſe Goods to his own Uſe. 206; 

So where an Executor with his own Money Shelley 


payeth the Debt of his Teſtator, he may retain his w 


Goods ba Value of the Debt; and X an Action 1 . 
is brought againſt him as Executor, he may give 74.4. 

ſich Payment in Evidence upon the Plea of Plene ws | 
Admmniſtrauit, becauſe by the Payment of the Te- Spenſer, 


Rator's Debts to the Value of his Goods, the Pro- dip 
834 L 1 | perty F. 


| Ret ainer. 
perty of them is alter d; and the Money being 
paid for the Uſe and Benefit of the Deceaſed, that 
makes it a juſt and right Adminiſtration. 4 
Manin Ihe Teſtator owd .1001. on Bond, and Goods 
rein to the Value of 1001. the Executor took in 
—4 — the Bond, and gave another in his own Name for 
111. the Debt; this was adjudged a good Payment, 
Tstamp and that he might retain the Goods to ſatisfy 
verſus Hhumfelk as if he had actually paid the Money. 
- Hutchins, © V. became bound to Burnet and another, in 
3 ſeveral Bonds, and died; Dixie adminiſter d, and 
8. P. Cro. afterwards Burnet made him Executor and died; 
Elis. 120. adjudged, That Dixie might retain the Goods 
* Barnett which he had as Adminiſtrator, to fatisfy the Debt 
. rmatt due to him as Executor. 
Abt. 922, Two Executors, one of them pays a Debt 
+ 1 Roll. owing by the Teſtator, he may retain againſt the 
Abr. 923- other; and where there is but one Executor, he 
— aq may retain for a Debt due to himſelf upon Sim- 
Bower- ple Contract of the Teſtator; for though an Action 
bank, of Debt doth not lie againſt an Executor up- 
r Roll. on fuch a Contract, yet tis a Duty, and if he 
Abr.923- doth not take Advantage in pleading,, it ſhall 
bind him. n 
Bond ve,. And as an Executor fo an Admittifirator may re- 
fos Green, tain, to fatisfy a Debt due to himſelf, becauſe he - 
Godb.217- eomes in by Act of Law, viz, by a Grant of the 
Abr. pa. Ordinary, who by Vertue of the Statute 31 EA. 3. 
bath Power to grant Adminiſtration. _ 
Briers An Infant was made Executriz, and her Mo- 
venus ther took out Adminiſtration durante Minore Fate, 
Goddard, and enter'd into feveral Bonds to the Creditors, 
| ones uhm and afterwards married adjudged, That her Hus- 
band might retain fo much of the Goods of the 


30 


W * Teſtator as amounted to the Value of thoſe Bonds: 
But it may be a Queſtion, Whether he could do 
it, if his Wite had been dead, becauſe he is then 

LO longer chargeable with the Bonds; but, it 


Retainer. | 


ſeems, if he had declared in her Life. time, that 


he would keep the Goods in difcharge of the 
Bonds; in ſuch Caſe the Property is alter d, and 
veſted in him, and then the Death of his Wife 


ſhall not diveſt it. 


The Plaintiff declar'd againſt the Defendant. arkinfon 
as Executor, who pleaded, that V. R. made his verſws 
laſt u ill, Sc, and that he (the Defendant) ſufcep ed 288 


to ſuper ſe onere Teſtamenti prædict, did pay ſeve- 
ral Sums due on Specialties; and that ſo much 
was owing by the Teſtator to his (the Defendant's) 
Wife; and that he retain'd Goods of that Value 


to ſatisfy that Debt, and had no other Aſſets ; and 


upon a Demutrer to this Plea, it was adjudged ill, 


| becauſe by this Plea it did not appear, but that 


the Defendant might be Executor de ſon Tort, and 
as ſuch he cannot retain, therefore he ſhould have 
entitled himſelf to the Executorſhip in his Plea, 
tis true, the Plaintiff hath declar'd againſt him 
as Executor, but that will not make him fo. © 


There was a Decree in the Exchequer againſt the sha 
Teſtator, for Payment of Money, who died, and »r/is 


a Scire Facias was brought againſt his Executor, 
who pleaded, that the Teſtator was. indebted to 
him in ſo much Money, by Bond; and that he 
retain'd to the Value to pay himſelf, before this 
Scire Facias was brought, and betore he had any 
Notice of the Decree; and npon a Demurrer to 
this Plea, it was adjudged ill, and no Bar, be- 
cauſe a Decree in'Equity obliges an Executor 1n 
equal Degree with a Judgment at common La w-. 


Powell, 
3Lev. 355. 


Debt upon Bond againſt the Adminiſtratrix of Ro%elly 


» 


era, 


John Godolphin, during the Minority of Rebecca 5.4.1. 
his Daughter, and this was for 168 J. The Defen- phin, 
dant pleaded, That Fobn Godolphin was bound in Kaim. 483. 


a Bond of 6000 l. to one Vallis, &c. Truſtee for 

her, upon her Marriage with the ſaid Godolphin, 

condition'd to pay ber wreak within 14 Days after 
by 2 | 2 


ſ 


his 


VV 
his Death, if ſhe ſhould ſurvive him; and ay, 
that ſhe did ſurvive, and that ſhe had not Aſſet 


4 N Y 


ra 1000 J. to pay the ſame, which ſbe retain d 
towards Satisfaction of the ſaid 3000 l. And up- 


on Demurrer this was adjudged a good Plea; for 
tho the Bond was made to Vallis, yet the 3000l. 


vas to be paid to her, and ſhe is now Adminiſtra- 


trix, and therefore cannot pay herſelf, and by 


— 


Bacon 
vehſs 
We ſton 5 
Winch.70 


Conſequence the Payment muſt be by Retainer ; 


-but if the Money had been to be paid. by Wallis, 


tho in Truſt for her; in ſuch Caſe ſhe could not 
plead a Retainer. | 


Benjamin was Executor to Arthur, and Charles ' 
Was Executor to Benjamin, and Daniel was Exe- 


cutor to Charles; the Plaintiff brought an Action 
formerly againſt Charles, as Executor to Benja- 
min, who was Executor to Arthur, and got Judg- 
ment againſt him in Debt, and now he brought 
an Action againſt Daniel, Executor of the ſaid 
Charles, ſu geſting a Devaſtavit by Charles, of 
the Goods of Benjamin; and ſo by the Statute 


20 Car, 2. Daniel, the now Defendant, became 
liable, as it Charles, his Teſtator, had been li- 
ving. The Defendant, Daniel, pleaded Plene Ad- 


miniſtrauit; and all this Matter being found ſpe- 


cally, and that Charles who had waſted, &c. was 


indebted to the Defendant, Daniel, in a Debt up- 
on Simple Contract. The Queſtion was, Whe- 
ther he might retain for ſuch Debt againſt the 
Debt of the Plaintiff, founded on a Devaſtavit ; 
and adjudged, that he might, becauſe 'tis not a 
Debt of ſuperior Nature to a Debt on a ſimple 

T—_—: 565 
Debt againſt an Adminiſtrator of R. B. who 
pleaded, that the ſaid R. B. acknowledg d a Judg- 
ment to him; and that he retain d ſo much of his 
Goods to ſatisfy himſelf, and that he had not Aſ- 
ſets ultra 40 f. to ſatisfy the ſame, It was a 
at- 


» 


ws © £© oo oo. 


Tie Reverfion. 507 
That this ought to be given in Evidence upon the - & 
erg Iſſue; but adjudged, That he might do 
either. | W | 
But in theſe Caſes where an Adminiſtrator | 
leads, that Adminiſtration was granted to him, Cverly _ 
and that he retain'd to ſatisfy himſelf, he muſt _—_ a 
ſhew by whom the Adminjſtration was granted; T. jonesag 
for otherwiſe he hath no Colour to retain. 27 bg 
An Executor de ſon Tort cannot retain, becauſe 
he hath no Title but by his wrongful Act 7 | 
Such an Executor died inteſtate, his Mother gαẽ 
adminiſter d, and afterwards marry'd ; the Huf: werf 
band paid the ſaid Inteſtate's Debts; and adjudg d, — ; 
That he might retain to the Value. 5 — * | 
Serjeant Levinz reports this Caſe in a different 
Manner, viz. Leſlee for 30 Years died inteſtate, © ' 
his Adminiſtrator made a Leaſe for 20 Years, 
rendring Rent, and afterwards died inteſtate, and 
the Adminiſtrator of the Adminiſtrator brought 
an Action of Debt for the Rent, and entitled him- 
ſelf to the Term; for that the firſt Adminiſtrator 
had paid Debts of the firſt Inteſtate, to the Value of 
the Term, but did ſay of bis own Money; for proba- 
bly it might be of the Inteſtate's Money : But ha- 
ving declar'd, That he took the Term in Satis- 
faction of the Debts he had paid, it was a ſtrong 
Implication that he had paid them with his own 


Money. | | 
Reverfion. "v3 


T HIS is when the Eſtate which was granted 
for a Time, doth ceaſe and determine in 
the Perſon of the Grantee or his Heirs, and re- 
turns to the Poſſeſſion of the Donor, his Heire, 
or Aſſigns, from whence it was at firſt deriv'd, 
and it paſſeth by thoſe Words, viz, Lands, Ref, 
remaining Part, Hereditaments, c. 

| L1 3 Firſt, 


We 


* Fy 4 [ 
Fo .\ r 
34 8.6.6. 'Firſt therefore, by a Deviſe of all his Lands, 
Darin 4. Tenements, Rents, and Services; it was adjudg d, 
e that the Reverſon will paſs, either by the Name 
..-... , of Tenements, or by the Name of Lands. 
Townſend So where a Man was ſeiz d in Fee of Lands in 
vaſw Poſſeſſion, and of other Lands in Reverſion after 
= 79, an Eſtate for Life, and he deviſed all bis Lands to 
Moor 341, his Executors for ten Years for Payment of his 
Cro. Elia. Debts, adjudg d, That by the Words all bis Lands, 
24. the Rewer ſion as well as the Poſſeſton paſs'd, eſpe- 
wents* cially if the Lands in Poſſeſſion would not pay 
| his Debts. The ſame Caſe is reported by Juſtice 
Haws err Croke by another Name, but tis the ſame in 
ths Coney Effect, and it was upon the Deviſe of one Smith; 
x59. 1 andſo was the Caſe of Townſhend, as reported by 
Leon. 180, my Lord Anderſon, " 
' Wheelee Deviſe of a Mannor to R. B. for fix Years, and 
verſes Part of other Lands to V. NM. and his Heirs, and 


* , Walcond, the ref of all his Lands to his Brother, and to 


Allen 28. the Heirs of his Body; adjudg'd, That the Word 
| Ref did not only extend to the Lands which were 
deviſed before, but to the Reverfion in Fee of the 
Mannor, after- the Determination of the Eſtate 
for Years. | 
} So where the Teſtator was ſeis'd in Fee, and 
 Hyley had three Grandchildren, and gave to each of 
verſw them diſtin& Parcels of Land ſeparately, and to 
1 228 the Heirs Males of their Bodies, and all the ref 
aud remaining Part of his Eſtate, he deviſed to his 
three Grandchildren equally to be divided, except 
what he had given to them, and the Heirs of their 
Bodies. The youngeſt dy'd without Ifſhe; ad- 
qndgd, That by the Words ref and. the remaining 
Pat of the Efate, the Reverſion in Fee would 


have paſsd; but by Reaſon of the Exception, it 
did not paſs to the Grandchildren, 


80 


* 


he made a Feofiment to 


| Revocation. 309 
80 & Deviſe of all his Lands, Tenements, and Lydcott 
Hereditaments undiſpos'd ; it was held, That _— 
by the Word Hereditaments the Reverfion in Fee — 
paſs d. | | „ Vent. 285 
The Teſtator had a Son and Daughter, which 
Daughter had two Daughters, and dy'd, to whom 
the Teſtator devis'd Annuities during their Lives 
and then he deviſed that certain Perſons ſhoul 
take the Profits of his Lands till his Son came of 
the Age of 24 Years, provided, that if be die with- 
out Iſſue, then the Lands ſhall go to theright Heirs 
Males of the Teſtator of his Poſterity and Name 
for ever. The Teſtator dy'd ; his Son dy'd with- 
out Iſſue; his Nieces enter'd as Heirs, and the 
Brother of the Teſtator enter'd on them; ad- 
judg'd, That by the Words if be die without 1ſue, 
the Son! was Tenant in Tail; and then the Limi- | 
tation to the right Heirs Males of the Teſtator, will counden 


de but a Reverſion expectant upon the Determina- 20/# 


tion of the Eſtate Tail, and veſt immediately in —_ . 
the Son by Way of Deſcent; and if ſo, then tjze 3® 


| Reverſion in Fee being in him, it muſt neceſſars- 


ly deſcend to his Nieces, who are his Heirs at 


Law, and not to his Uncle. 


Re vocation. 


PEFORE the 29 Car. 2. the Teſtator might See Marri- 
revoke his written Vill by any verbal Decla- 4. 34% 


ration of his Intent that it ſhould be revok'd, as 


if he had ſaid, that his Will formerly made ſhall 

be revok'd, or ſhall not ſtand, for it was always 

in his Power to revoke it during Life ; and thare- 

fore a Will is ſaid to be Ambilatory, uſqut ad txtre- 

mum vita exitum. | 4 N 

The Teftator made his Will, and about yo by- r 54 
Days afterwards, and ſix Days before his Death, Bour- 
A. and B. to the Uſe of ©. 


Ll 4 himſelf 


510 


Novocat ion. 


himſelf for Life, Remainder. to H. B. who was 
his Baſtard Son, and the Heirs of his Body, Re- 


tis was a Revocation of his Will, becauſe a Will 


mainder to his own right Heirs adjudg'd, That 


cannot take Effect till after the Death of the 


Teſtator. 


ITbe Word Revocation is a Term uſed in the 
Civil Law) by which Law, if the Teſtator did 
voluntarily ſell or diſpoſe the Thing deviſed, this 


was an actual Revocation of the Deviſe, becauſe 


: 
Gibſon 


verſus 
Pl:tlefs, 
Owen 96. 
Goldſ. 32. 


S odb. 133. 


Dyer 314. 


verſus 
Marſhall, 
Cro. Elia. 
721. 


2 is preſum d not to trouble his Executor to re- 
Mit. 0 . | 1 N 
As to Parole Revocatious before the Statute, (for 
ſince they are not good) we have many Inſtances 
in our Books. . sf „ 1551 
A Devyiſe of his Landi to R. B. in Fee; 
then he made a Feofſment of the ſame Lands with 
a Letter of Attorney to make Livery; but be- 
fore he executed the Feoffment, he aſk'd, Whether 
it would hurt bis Will? And being anſwer'd no; he 
ly'd, If. this will not hurt my Will, I will ſeal it, 
which he did; afterwards Livery and Seiſin was 
mage on Part of the Lands, but not on the Lands 
deviſed; this was adjudg d no Reyocation by the 
Teſtator, becauſe of thoſe Words which paſs'd at 
the Time of the Execution of the Feoffment, but 
*tis a Revocation in Law of that Part of the Land 
on which the Livery was made, '; (7 
Deviſe of Land to Anne Hide and her Heirs; 
and afterwards the Teſtator lying on his Death- 
Bed, and becauſe ſhe did not viſit him; ſaid, That 
Anne Hide ſhould not have any Part of. his Lands or 
Goods; this was likewiſe no Revocation, it was 
only a Diſcourſe without any Manner of Refe- 
rence to the Will; for a Revocation ought to be 
by expreſs Words that he doth revoke the Will, or 
that the ſhould not have the Land given by the 
Will, or the like. 1 | Bu 
att But 


e e e . See 


D 


-; 
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ö gut where the Teſtator made his Will, and“ Burton 
. afterwards declar d, that his Will made at ſuch 8 — 
Place ſnall not ſtand; though theſe are Words in co. Elia. 
| futuro and not in preſenti, yet they ſnall not be 306. 
: taken ſuturely, becauſe they refer to a preſent 

Act; for ſhall not ſand takes Effect preſently, and 

therefore tis a good Revocation. ' 


* L 


a 
1 'Tis true, about 24 Years afterwards there was Cranvelt 
8 a contrary Reſolution, viz. the Teſtator made 34. 
e his Will, and afterwards ſaid, I have made m) & ill, e 
þ but that | ſhall not ſtand; this was adjudg'd no Re- 0 
| vocation, for tis what he intends to do, and not 
r an abſolute Declaration of his Purpoſe to revoke 
$ it in preſents. * ; | 24.11% If 
So where the Teſtator deviſed ſeveral Legacies Eyre, 
to his Brothers by a Will in Writing, and ſix Years cf. 5. 
afterwards being ſick, was aſk'd to give Legacies '* © 
to ſome other Relations, he anſwer d, He would not 
give or leave them any Thing. This was ſet down in 
a Codicil, and prov'd with the Will; but ad- 
judg'd, that it was not a Revocation of the Will 
as to the Legacies, becauſe theie being a formal 
Vill made in his Health, and no ſubſequent Diſ- 
courſe either of that Will or the Legacies devis d 
to his Brothers. Such an Anſwer to a doubtful af 
Queſtion, ſhall not be a Revocation of a Will 
adviſedly made; for in ſuch Caſe, there muſt be 
plain and clear Words to revoke it, and this 
agrees with Simpſon's Caſe. , 5+ 18-08 
Deviſe of Lands to R. B. in Fee, and after- Ford Case, 
wards he ſaid, that V. N. ſhould be bis Heir, or * id. 73 
that V. N. ſhall havs all I have; if he ſpake the IMs 
Words Aimo Teftandi, and that V. N. was his rats 
Heir at Law, this is a Revocation z but if he was cafe, 
not his Heir, tis otherwiſe. Moor 874. 
The Teſtator made his Will, but before he — A 
publiſfd it, he ſaid he would alter or add ſome- wg. 
thing to it; it he die before ſuch Alteration, tis Dyer 30. 
L [$44 | not 


II tO Hm, DHWwyYv FF. 


— 


1 
t 
* 
8 
8 
E 
Cr 
e 
N 

1 


Fi Revocation. 
"not his Willy but if he dis after Publication, ana | | 


before any Alteration, tis his Will. 
But Revocations by Deed were always ac- 
unted the moſt effectual Way; and yet in ſuch 
; ſes there have been many Doubts and Que- 


| ſtions. 
1  Deviſe of Lands to one in Fee, and afterwards I f 
the Teſtator deviſed the ſams Landi to another for 
Nm; this is no Revocation of the Fee, but onl J 
for ſo many Years. And ſo my Lord Rolls tel 
vs, it was agreed both by the Bench and Bar in I + 
Montague and Fefferies's Caſe, but I find no ſuch 
Thing there; the Caſe was thus 
Montuges . Sir Fobn Fefferies, Chief Baron, was ſeisdin I , 
— * Fee in Poſſeſſion ot the Mannor of Maresfeld in WW 1, 
ps Suſſex, and likewiſe of the Reverſion of Grow WM b. 
' Lands, and he deviſed both to one Fefferier af i |, 
15 terwards upon his Marriage with Mary the Daugh- W 0 
ter of one Goring, he covenanted with her Father ti 
to make a F of the Premiſſes, to the I. 
Uſe of himſelf and Wife for Life, which he 
made and executed by Livery on the Manor: p. 
| Lands, but not on Grove. Land; adjudg'd, that WM de 
8.P. % this Feoffment without Execution or Attorn- MW w. 
A ment of the Tenant of Grove Land, is à Revo. th 
ca,, Cation as well of that as of the Mannor, but if be 
Moor 589. it had reſted only on the Covenant, and the Feof- Ml th 
x Roll. went had not been actually made; it had not been M T 
Abe. 614. 4 Revocation. IR 
Coreverſus But if the had been to one in Fee, and 
Ballock, afterwards the Teſtator made a Leaſe to the 
2 Cro. 49. [me Perſon of the ſame Lands, to commence after 
his Death; adjudeg'd, that this Leaſe was a Revo- 
cation of his Will, becauſe both theſe Eſtates 
- could not Rand together in the ſame Perſon. 
—— Adjudg'd in Ejectment, that were the Teſtator 
Layer, had a Leaſe of Lands for Term of Tears, and de 
Goldt 93. vis d the fame to another; and afterwards * 
er 
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der d this Leaſe, and took a new Leaſe, and dy d, 
that the Deviſee ſhould not have the new Leaſe, 
becauſe the Surrender of the old Leaſe was a 
Revocation of the Deviſe as to that Leaſ. | 
Deviſe to his Wife for Life, then to his elde Hodgkins 
Son in Tail, Remainder to his own right Heirs; Mw. 
then he made a Leaſe of the ſame Lands to his —— 5 
ge Son for 30 Years, to commence after the co. car 
Neat of the Teſtator; adjudg d, that though 23. 
the Term was to begin at the ſame Time that 
the Deviſe of the Inheritance was to take Effect, 
et it was not à Revocation of the Inheritance 
ut only for the Term; for they may both 
together in different Perſons, and there ſhall not 
he a Revocation, unleſs it had been expreſi dj; 
but it had been very clear if the Term had been 
to commence immediately, and before the Death 
of the Teſtator, it would have been no Revoca- | 
tion, becauſe it might have determin'd in his as 


Covenant to levy a Fine to the Uſe of ſuch Laich 
Perſon as he ſhould name in his Will; then he 1 
deviſed the Lands to certain Perſons, and after. ng 
wards levy'd a Fine; this is a Revocation,though Abr. 626. 
the Niue was leyyd in Purſuance of the Covenant, "29 
becauſe the Land could not paſs by Relation from 
the Time of the Covenant made, but from the 
Time of the Fine levy'd, for the Covenant and 
Fine make but one Conveyance. eta 

Tenant in Common deviſed his Land which he L'eſtrange 
had in Common, and afterwards made Partition, 7:7 
this is a Revocation. r 7 

The Teſtator deviſed his Lands in Fee, and Raim.246- 
afterwards mortgag'd the ſame Lands for a Term H. ber 
of Tears, and dy d. The Queſtion was, Who ſhonld _— 
redeem, either the. Deviſee or the Heir at Law? It Rep. 193. 
was inſiſted for the Heir, that the Mortgage was a 
Revocation 


22. 
14 
a 


zu Lob ; | 
Frenche's 
Caſe, ' 

1 Noll. 
Abr. 614. 
bet 


x Roll. 
Abr. 615. 


‚ | 
Seymor 


FNeuocation - 
Revecation of the Will; but it was the better O. 


* that it was only a Revocation pro tanto, 
but no 


t pro toto, and that by the Deviſe the Re- 
verſion in Fee paſs d, and by Conſequence the E. 
quity of Redemption was in the Deuiſee. 

Deviſe of Lands to one, and afterwards he 
derviſed the ſame the Lands to the Poor of the 
Pariſh of H. this is void, becauſe as ſuch they are 
not capable to take by a Deviſe, yet this void De- 
viſe is a Revocation of the Will. 
So if the Teſtator deviſe Lands to one by a 
Vill in Writing, and afterwards deviſe the ſame 
Lands to another by Parole, N this is void, 
yet 'tis a Revocation of the firſt Will. 
Sir Henry Killigrew, Anno 1644, made a Will 


r, No- of Land in Writing, and the Jury. found that in 


| worthy, 


Hardres 


| Ehins 


_ verſus 

 Baſſet's 
Coaſerin' | 
Parliament 
147. 
3 Md. 203 
1 ' 
537 


2841. 592. 
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the next Year he made another Will in Writing, 
but that he did not deviſe any Lands thereby ; it 
was objected, that this was a void finding, for it 
was in the Negative and ſuperfluous, and that 
the Court muſt intend that Lands were devisd 
by the laſt Will, becauſe it was in Vriting, and 


therefore it ſhall be a Reyocation of the firſt; 


op adjudg d, it was not; for a Revocation muſt 
taken according to the ſubject Matter, that is, 
where the laſt Will doth not conſiſt with the for- 
mer tis a Revocation, otherwiſe not; for there 
muſt be animus revocandi to make an effe cual Re- 
vocation, as well as animus  teſtandi to make a 
ood Will; and ſince a Man may have ſeveral 
Will of ſeveral Lands in different Counties, it 
doth not follow that the firſt ſhall be revok d b 
the laſt, for it may not only conſiſt with the firſt, 
but confirm it; and where the Matter ſtands in- 
different, the Court will not ſuppoſe a Revoca- 


tion of a Will in Writing ſolemnly mage, and 
th not 


appearing by a ſubſequent Will which do 
appear. 


* 
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© Revocation: being thus uncertain both by Parole 
and by Deed, it was thought requiſite to make 
ſome Alteration in the Law as to this Matter by 
the Statute 29 Car. 2. cap. 3. by which it is enact- 
ed, That a Deviſe in Writing ſhall not be revokeable, 
otherwiſe than by ſome other Will or Writing de- 
claring the ſame, or burning, tearing, or cancelling it 
ty the I 177 or in his Preſence, and by bis Di. 
reftion; but all Deviſes ſhall remain good, till alter d 
or revok d by ſome other Will or Writing of the De- 
viſor, ſignd in the Preſence of three Witneſſes 
declaring the ſame. _ {PIE RR g 
And ſeveral Queſtions have been made ſince 
the Statute, what ſhall be a Revocation, what 


not. | | 

. The Teſtator made a Will, which was duly Hilton 
executed, and intending to revoke it in Part, he v 
directed theſe Words to be written under the ſame * 86 
Will, viz. Ve whoſe Names are ſubſcrib d do teſtißy,,? 
That Edward King did on the Day of the Date bere- 
f publiſh and declare, that the ſeveral Clauſes and 

viſes in bis Will in 8 relating to his Dangb- 
ter Diana ſhould ceaſe and be void. The Words 
were written accordingly, and the Witneſſes * 
Names were ſubſcrib'd in the ſame Will and Paper, _. 
when the Statute —_— it ſhould be by ſome A 
other Will in Writing, but the Teſtator's Name wass 
not ſubſcrib'd to this Revocation , yet it was ad- 
Judg'd good, becauſe the Teſtator's Intent appear- 
ed plainly in Writing to revoke, and his 1 5 
bing his Name to the Will ſhall ſerve for the 
whole; for tis not material, whether it is ſgned 
either at the Top or at the Bottom of the Will, 
for the Word is not ſubſcribed but ſigned, and if 
ts fed in any Place by the Teſtator, that is 
ſufficient: But afterwards it was held, That the 
Revocation, as well as the Vill, muſt be figned by 
the Teſtator. . "I" 


os 


116 


In the laſt Caſe, there was 2 Defect in the 
Teſtator a not ſigning the Revocation, in the next t 
there was a Detect in the Number of Witneſſes in 
whoſe Preſence tis requir d to be fined, and thoſe 


are Tbree. ae 4." e IN? 7 
le . A Settlement was made with a Power of 
verſm , Revocation by any Writing, publiſh's under his 
avent. 330 Hand and Seal in the Preſence of three renee, 

be made bis Will reciting his Power, and declar- 

. ed that he revoked the Settlement, but the Will 

had but to Witneſſes. My Lord Chancellor de. 

creed this to be a good Execution of his Power, 

and that Equity would relieve in this Circumfance, 

ally where the Owner of the Eſtate had 

fully declar'd his Intention; for where a Power 

is refery'd for a Man to diſpoſe his own Eſtate, it 

ſhall. have a favourable Conſtruction. But it 

__ ___ - ſhall be ſtrictly taken, where tis to charge the 
E Eftate of a third Perſon. E 

| In the next Caſe, there was a Defect in the Man- 

ner of the Witmeſſes ſubſcribing the Vill; for it was 

2 in the Preſence of the Teftator, as requir d by the 


4 x tatute. 

Eccleſton. . The Teftator made a Will in Writing ac- 
__ carding to the Statute, by which he deviſed his 
| xShore8g. Lands, Ic. and afterwards by another Will he 

z Mod. 259 devisd the Lands to the ſame Perſon z but this 
laſt Will was defective in the Manner of Subſerip- 
tion; for the Witneſſes: did not ſubſcribe their 
Names in the Preſence of the Teſtator. Now 
though this was a void Vill, yet it was inſiſted 
that it was a good Revocation of the firſt Will; 
for the Words ot the Statute are, that a Will ſhall 
not be revok'd, but by fome other Will or Codt- 
cil in Writing; or other Writing declaring the ſame. 
Now this was another Writing though not a Will; 
but adjudg d. that it was not a Vriting within the 
meaning of the Act; for that muſt be a Yrating 

| operating 
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£ Revocation. 

ing as a Will, or writing declaring his Inten- 

den to duale the Reſt Will Wii.. 
So where the Tefator made two Wills, but did 
not the laſt in the Preſence of three Wat- 
the Queſtion was, Whether it was a Re- 
vocation of the. Firſt? As for Inſtance, he made 
n one Will before, and another Will after the Sta- 


was atteſted by three Witneſſes in his Preſence; 
but it was not fign'd by the Teflator in their Preſence, 


Act to make a good Will; then the Clauſe rela- 
ting to Revocations is, That no Deviſe of Lands 
full be revok'd, otherwiſe than by ſame Codicil in 


but ſuch Deviſes ſhall be good until alterd by 
ſome other Will or #riting of the Deviſor, fgn'd in 
the Preſence of three Witneſſes, Now, if this con- 


which is one of the Circumſtances requir d by the 


* 


Helle | 


Mod. 


Clarke, 3 


tute, by which be revoked all former Wills, the laſt. 


Writing, or other Mill or Writing declaring the ſame; 


ſtru'd' as an entire Sentence, and not diymiively,, 
an WM then the Teſtator muſt ſign a Vriting in the Fre- 


was Wl ſence of three Witneſſes to revoke the firſt Will; 


7 


the and this was not ſign d by him in that Manner, 


Opinion was one of the Judges, but the other 
two were againſt him, viz. that the Sentence 


another Writing declaring a Revocation of the 
firſt Will, which by the firſt Part of the Sen- 
tence, is not requir'd to be ſign'd in the Preſence 
of three Witneſſes, but only that a Deviſe ſhall 
not be revok d, bat by ſome other Writing declaring 
the ſame; which implies, that if there is ſuch a 
1 Writing, then it may be revok'd, and here was 
odi-W ſuch a Writing, therefore tis a Revocation. And 
amt. this differs from: the Caſe of Eccleſton and Speke; 
1111; for though in both Caſes the fecond Wills were 
thei void, viz. in Speke's Caſe, becauſe the Witneſſes did 
ting wot ſubſcribe their Names in the Preſence of the Teſta» 
ating tor, 


and therefore did not revoke it. And of that 


ſhall be taken diym@ively, and then here was 


$17; 


34 8 Revocation. 
 Tiffator, and in this Caſe; berauſe' be did not ſub: 
ſcribe bis Name in their Preſenbe, and therefore could | 
not properly be'calFd Wills but Writings.” Yet 
they differ in this, for in Sptke's Caſe there was 
„ 0 Declaration of bis Intention to make the "firſt 
Vill void; but in this Caſe he did revoke all former 
Pill iy him made, and fo it was a Vriting doc luring 
tze ſams to be reuot tl. 
Difter | Tenant in Tail made his Will, which was duly 
Diller, > Executed according to the Statute; afterwards he 
| Lev. 108. made a Bargain and Sale to make a Tenant to 
the Precipe, and ſuffer d a common Recovery, 
and declard the Uſes to himſelf in Fee. This 


was adjudg'd a Revocation, for by theſe Convey- - 


1 — — Eſtate was wholly alter d ſince he made 
e WIII. r e Fa 49449917 
Guy verſus The Teſtator made a Settlement of his Lands, 
Dormer, with a Power of Revocation by any Writing in 
Raim. 295. gxoreſs Words, declaring his Intention to revoke it. 
erwards he devisd the Lands to his Nephew 
William Dormer and his Heirs, having by the Set- 
tlement given it to Robert. It was objected, that 
the Will did not revoke the Deed, becauſe tis 
only one implicit Revocation, when by the 
Power reſervd it muſt be by expreſs Words: But 
adjudg'd, that where two Acts cannot conſiſt as 
in this Caſe, the Deed having given the Lands to 
Robert, and the Will to William Dormer, the laſt 
muſt be a Revocation of the firſt, and ſo the Power 
well executed. A . 4 

Brown It hath been a Queſtion in what Court a Revo- 
ze cation ſhall be tried, as where an Adminiſtrator 
worth, ſued for a Legacy in the Spiritual Court, and the 
vel. gz. Defendant pleaded that the Teſtator had revok'd 
the Will. It was inſiſted, that the Revocation 

or not, ſhall be try'd in that Court, becauſe the 

Will was the Principal of which they had Cogni- 
zance, and this was a Dependent : But adjudg'd * 
1 | e 4 


|, £2 , X YO _ © mn CET 
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Sale of Lands by Executor. 
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evocativh iv mer 
oft pk nes ths 


the dad becauſe the 
* weak no 


Cetin 11 the Makitior of Burton, and 7 being fo I 


ſeis d, Temple deviſed his third part to V. R. and Rim. 240 


—— in Common by Indenture and Fine; and 
the Queſtion was, Whether the Will was revo d 

by this Partition; and adjudg'd that it was not. | 
The Teſtator being a ſingle Man, devisd all "Li 8 ver 

his perſonal Eſtate to V. R. afterwards he mar- fu Lazgy 3 

ry'd, and had ſeveral Children, and dyd without 

W any other Will. It was decreed by the 

tes, that there being ſuch an Alteration of 

by ate and Circumſtances ſo widely different 

from the Time of making his Will to Nis Death, 

that there was Room to preſume” a Revocation 

and that he did not continue of the ax 

when he dy d. 4 


Sale of Lands by Executor. 


See Tit. Aſſets, ante 98. 


Works the Teſtator gives another Powe to 1 Mod. 190 
ell his Lands, he may ſell the Inheritaucct, 
BASE he gives him the ſame Power he had him: 
ſelf; and in ſuch Caſe the Purchaſer ſhall be in 
by the Will. And'ſo was Iſabell Gordeheap's Caſe, 
cited in Sir Hugh Cholmily's Caſe, viz. Nauſes in 2 Rep. 5 
London were held of the Eng in Tail, the Tenant 
devisd them to R. B. and if he d yd Without 
Iſſue, that then they ſhould be ſold by M Exe 
cutors, &c. the 1210 R B. dyd without” Iſſa; 
Now though the Hotiſes were” eſcheated to the 
. King, 


29 r 


for the Vendee is in by the Will of the Teſtator, 

paramount the Eſchet. 8 25 

3 Leon. | So a Deviſe that bis Executors ſhall ſell, &c. they 

119. levy a Fine, and ſold it, the Conuſee claiming by 

Vau.irtue of that Title; it was pleaded, that Far- 

tes fims nibil habuerunt. But adjudg d (againſt the 

Op nion of Anderſon) That upon Not. guilty plea- 

died, he might give the ſpecial Matter in Evidence, 

- and that he ſhall be in by the Deviſe, and not by 
the Fine. | k . 

Beal verſu: So a Deviſe of a Copybold to his Wife, and if 

Sheppard, ſhe hath Iſſue by the Teſtator, then to ſuch Iſſue 

ci at 213 and if no Iſſue, then ſhe tochuſe, two At- 

ol tornies, and make a Bill of Sale the Land to her beſt 

Advantage. Adjudg'd, That this was an Autho- 

rity. to name the Attornies who ſhould ſell, and 

they might ſell accordingly ; and when ſold, the 

Vendee ſhall be in by the Vill, without any new 

ra Uſe before the Statute 2) H. f. deviſed, 

Dyer 177. Ceſtui que Uſe before the Statute 27 H. $.deviled 

9 that V.. R. and D. D. his Feoffees ſhould ſuffer 

| his Wife to take the Profits, Fc. for her Life; 

and that after her Deceaſe the Premiſes ſhall be ſold 

by the ſaid Feoſfees, and that they pay the Money 

ariſing by the Sale to ſuch Perſons, c. The Te- 

ſtator died, and one of the Feoffees died. Ad- 

judg'd, That the Survivor could not ſell, be- 

cauſe they were both nam'd by their proper 

Names in the Will. It would have been other- 

wiſe, if the Deviſe had been generally for them 

to ſell without naming them by their proper 

Names. : 7 

x9H.8.4.9 Where the Teſtator appoints by his Will, that 

B. and C. ſhall ſellhis Lands, and makes them Exe- 

cutors; in ſuch Caſe, if they refuſe the Executor- 

ſhip, yet they may ſell, becauſe they are appoin, 

Shs | | te 


King; yet a Sale made by the Executors is good, | 


DAM Sag. mkM a 


| by Executors.” _ 
ted by their Names; but if they had not 

been nam d by particular Names, the Sale had 
—— good. As tor Inſtance, a Man devis d, that 
his Sons in Law ſhould ſell his Lands, without Lee veſu 
mentioning their Names one of them died, the . | 
Survivor may ſell. 15 3 

|| So if the Deviſe laben to four Perſons, to the Moor 147. 
Intent that they ſell the Lands, and the Teſtator 1 Leon. 
made them all Joint- -Executors, and died; ther 286. 3 
one of them refuſed : It was adjudged, That: the aud tf 
reſt might ſell. 1 Roll. 

I admit this vas a Doubt at Common Law, be- Ab. 666. 
cauſe it was a Truſt repos d in all of them; + nr mga 
if two of them had died, the Survivor might ſell,” — 8 
becauſe this was the Act of God, which ſnall preju- x eld. Cob 
dice no Man. „ Elis. Bo. 

To remedy this Inconvenience, the Statute 21.3 —— 
H. 8. cap. 4. was made, by which it was enacted, G —— 
That thoſe Executors who take upon them the Probate 7: 
of. the Will, may ſell the Land devis d by the Teflator to 
be ſold, tho a and will not join with 8 
them, and thet ſuch Sale ſhall be good. But they 
cannot ſell it to the Executor whorefuſed, becauſe 1 1, 
he is a Party to the Will, and may take upon him 205 
the Executorſhip when he will. — ol 

And even before this Statute, if all the Exbcu- 


* 


tors had refuſed to ſell, the Heir ſhall recover the 
Land. As where the Teſtator deviſed his Lands 


to be ſold by his Executors, and the Money to be 38 HEN | 
diſtributed, * died. Soon after his Death there - * 
was a Tender of the Purchaſe Money made to tem 
but not to the full Value; whereupon they refus d, 
and kept the Lands in their Hands, and received = 
the Profits for two Years, without diſtributing / 
the ſame ; and the Heir -recover'd, becauſe the 
Executors refuſe to ſell upon a Tender of the 

Mm 2 | 3 


ne 
107. 

Co. Lit. 
11 2. 6. 
12 3. 5. 


5 tak of Lands 
2 and eon verted the Nan to 2 own 
. Goldſ.2. 1 Sn dnl bh Sond te ſold 
: 219» 'tors;, the Deat then one of: 
Wee. and afterwards, R. B. died; the ſurvivin == 
| may ſell alone, becauſe the Time of 
: eve kill after the Death: of K. . 
9 Bat where a Deviſe was to his Wife for Life, 
then to his Son in Tail, and if he died without 
Ine, that the Lands fbould: be ſold. by bis Executors 5 
the Wife died, then one of the Executors died; and 
then the, Sou died without Iffue, and the fury- 
Executor ſold the Land. Adj ;. That 
the Sale: was not good; for this was not an Inte- 
vel; but an Autborry/ to ſell which Fr not fur. 
. ; for the Lands were not deviſed to hir Execntors 
LG 
And:where the Execntors have only an Aubo- 
rity to ſell and no Itereſt deviſed to them, the 
Eands ſhall-defcend:to the Heir till fold, 2 
the Deviſe was, that bis Execntors ſhall. fell 
gives them only an Authority. But if it had _ 
F deviſe: my. Lands to my. Executors to be ſold, this 
gives them an Intereſt, and the Freehold is in them, 
and doth not defcend to the Heir till fold, and 
the Profits ſhall not be Aſſets in their Hands in the 
mean time. 
Lock a.  Dhercfore if a Man deviſeth:his Lands to two Exc. i th 
Ser entors to be ſold, and dieth; then one of the Executors Wl is 
gin, 7 died; the Survivor may ſell, becauſe this is a Tyuf IM + { 
1 d with an Intereſſ, and tis not like a Demſe WM mc 
that bis Executors ſhall ſell ; for that is an Authority, ¶ an 
and no Intereſt, and an Authority muſt be ſtrictly I b 
purſud, which cannot be done in this Cafe, be- 


enuſe the Teſtator appointed two to fell; he be 
Bis Truſt in them jointly, and there being yo 
Dyer 179. one living, that Authority is determin d. be 


* 
31 is 


IIe e 


| tors and died; one of the Executers died, the Sur- 1 And. 


r 


Intent was, that the Land ſhould be ſold. Juſtice Co. Eliz. 


ſay it was, 8 or one of them, How ver- 


Hand ſoil; but agrees 


But by the later Authorities theſe * are 
carried a little farther; for it hath been adjudg d, 
That an Executor may {ll where he hath only an 
Authority, and no Intereft. As for Inſtance , 
Deviſe to his Wife for Life, 


Debts and Legacies,and he made two Executors,and —_— 
died; then one of the Executors died, and after- 


rens en 


That the ſurviving Executor may ſell, tho he had Cro. Car. 
only an Authority. and no Iateref.. * * 
But certainly this muſt be a Miſtake; for by ami 


ron — 


Caſes followin Hagdyes 
J. 14 Devil of Lands to be ſl by bis Executars 439 ? 


— for the Payment of Debes 


this ive t 
is a 
fold, the Money in their Hands is Aſlets at Com- — e 
mon- Law, to charge them in an Action of Debt; 7 — 25 
W "they re refuſe tos ſell, they may be compelld tune 
a Bi 

173 — 4 — 7e eib ens That the Op 
be ſold by 1 and the Money to 
younger Childrens Portions, and the Long td r Ch. Rep, 
before the Sale; the Heir was decreed to ſe 


Mm 3 


for Payment 1 as in the Caſe laſt mention d; T Dethick 
m an verſity . 


| by Executors. \ 523 
Lands to his Executors to be ſald e. Towns 
them, or by one of them, he made three Erecu Ji, Fele, N 
vivors may fell; for it appears that the Teſtator s Owen 55 


Croke, who reports, Caſe, tells us, the Words hy | 
were, or by any of —f Juſtice Qwex and Serjeant . 


or the be park 66. or ” — _—— 


and after his De- een 85 
ceaſe to be ſold by bis Executor: for Payment af his of 


wards the Wife died. Adjudg'd by three Juſtices, \ a7, i. Jovs., 


ſuch a Deviſe an Intereft paiſeth, and fo * Knight 


ood Conſideration; and when the Lands are Lev. a4. 


1 Ch. Re 


0 — 


524 | Sale of Lands 


Woolen- Where Lands are deviſed to be ſold for Pay- 
ſtoneverſus ment of Debts and Legacies, it was the conſtant Rule, 
— „ that all Debts ſhould be paid in Proportion, ex- 
keeps cept ſuch Debts which in their own Nature 
charge the Land; and if that was not ſufficient 

to Pay all, then both Legatees and Debtees muſt 

loſe in Proportion, becauſe the Land was made 
liable to one as well as the other; and therefore 

\ + Debts upon Simple Contract ſhall ſtand in Equality 
Hixon ver- with Debts upon Bonds 1 for Jure naturali, Hey are 
ſs Wy- both Debts alike, And where Conſcience is Judge, 
tham, 1 neither of them ſhall be preferr'd, and Legacies 


| =" '® mall ſtand in equal Degree with ſuch Debts, be- 


cauſe it was the Will of the Owner to ſubje& his 

Whicton {+ Lands to the Payment of the Legacies : But fince it 
_ u. hath been adjudg d, That Debts ſhall be fully paid 

. before Legacies, | | nies 

27719. Ceffni que Uſe deviſed, That his * Wife ſhould ſell 
* x Roll. his Land, and made her Executrix and died, the 
* Widow marry'd again, ſhe may ſell the Land 
11. to her Huſband, becauſe ſhe hath it in Right of 
Another; therefore ſhe may execute this Autho- 

a rity without her Huſband, and he ſhall be in by 

tde Will. 5 


—— Deviſe to his Wife for Life, and if it ſhonld 


x, fully appear to her, that his Goods and Chattels 
335. Were not ſufficient to pay his Debts ; that then ſhe 
W. Jones ſhould ſell all bis Lands, or fo much thereof, which 
3279 together with his Goods, might pay his Debts. 
3 This is a precedent Condition for the Sale of the 
7 Land, and the Performance of ſuch Conditions 
muſt be averrd, otherwiſe the Deviſee hath no 
Authoxity to ſell ; therefore ſhe muſt ſet forth the 


4-4 _ Debts, and the Value of the Goods, that the Court 
may judge whether the Condition is perform d, 


otherwiſe ſh@ had no Power to ſell. 


; „„ Peviß 


9 21 JW 


S-. — ht 


—— 


ad Noa fo." 


8 


. Deviſe to his Wife for Life, and if ſhe die with- 
out Iſſue, that the Land /hall be fold by bis Executors, Dan verſus 
with the Aſſent of R. B. and he made his Wife Dyer z19. 
and another Joint-Executors, and dy d; then R. B. 2 Hrowul. 
dyd.. Adjudg'd, That the Executors could not 100. 
ſell for want of ſufficient Authority. ben 
Deviſe of his Mannor and Land to his Siſter Dyer 371. 
in Fee, except his Mannor of H. which he ap- 
pointed for Payment of Debts, and made two Exe. 
cutors, and dy d; one of the Executors dy'd, and 
the Survivor ſold the Mannor. Adjudg'd, The 
Sale was good by the Intent of the Teſtator; for 
he did not intend the Reverſion ſhould deſcend to 
his Heir, but that his Executors ſhould ſell it for 
the Payment of his Debts 
It appears by this laſt Caſe, that the ſurviving 
Executor ſold the Lands, tho he was not appoin- 
ted by the Will; and the Reaſon is, 3 1 the 
Lands were to be fold for Payment of Debts: For 
in ſuch Caſe where no Perſon is appointed to ſell, | 
the Executor muſt do it, and fo it was rul'd many Lev. 304. 
Years after. TY TY 3 
But where the Money ariſing by the Sale is to 
be diſtributed among his Relations, or to any other 
Purpoſe than the Payment of his Debts, there the 
Heir muſt ſell, if no Body elſe is appointed: As 
for Inſtance 3 22 BN 
William Shirley devis'd his Lands to his Wife for. pitt verſus 
Life; and that after her Deceaſe the Reverſion P-lham, 
ſhould be ſold, and the Money ſhopld be diſpos d by I 
ber to ſeveral of her Relations; and made her Exectt . Cn. Nag. 


1:Ch, 


trix, and dy'd. She prov'd the Will of her Huſband, 176. te 


and made another Will, and appointed Executors, 
and dy'd. They exhibited a Bill againſt the Co- 
beirs of Shirley, to compel them to ſell. It was 
inſiſted, that tho here was no Perſon appointed 
to ſell, yet the Wife being left Executrix, and ap- 
Marie Mm 4 pointed 


1 by Executors. | 535 


$26 


Sale of Lands 
pointed to diſtribute the Money, the Law will 


0 15 0 that the Land mult be ſold by her; and 


having not e fecalec that Power, her ew, 
= 255 js A e ly ſell. But adjude's, 0 

tis true, Y here Land is devis d to be ſold 

ment of Debts, and no Perſon appoi pointed to fell Toy 
Executor ſhall do it, becauſe tis the Office and 
Duty of an Exccutor to pay the Debts of his Te- 
ſtator : And ſo tis where Lands are devisd to be 


ſold, and the Money appointed for any charitable 


. 2 Leon. 


Uſe : Yet an Executor of an Executor ſhall not 
ſell, becauſe tis only a bare 21 in the firſt 
Execytor „which cannot be transferr'd to another 3 

© the Bull was diſmiſs'd, But that Diſmiſſion was 


revers d in the Houſe of Peers by the Advice of 


os Judges, and the Co-heirs were decreed to ſell; 
r when no Body js appointed by the Teſtator to 


ell he muſt do it who hath the Eſtate, and that 
b Reis ith this fr pe a fine Reſolution 
man 


$68 fore, his Tandp jo 
BA mane Fe you 2 20 ao Cad 10 ide by her, 


| then alex her Depth it ſo be Mow be fold, ut 3d n of 


Goilliares 2 


verſus © 


Rowell, 
Heedren 
204 


y 2 wh om) heed the Th ibuted to three of 
1705 Ble qd, an mage py 3 Vite and another Joint- 
Executors, 118 yd. proved the Will, and 
then one of them dy'd. A ae 'd, That the WS. 
Tan was the ſurviving Executor, might ſe 15 

ands; , for 1 5 was the plain Intention of {the Te \ 

e ne 


=; that h 0 Fc ſhould ſell, heca 
4 


appoint hemp to diſtribute the Money. 
upon 2 Bill in Equity the Caſe was, the 
18 HF, that his Lands ſhould be ſold b 
1 =p for the Payment of his S 3 
d, leaving other Execu One 
F be Truſt fe 15 the Sale of the 4 dy: 
ws keel, 0 the dus 5 the Fey: 1 


127 


15 


PA a_ m*#tococo _—- ES: . 


ü fp ps re, ee. 


Same Lands, &. voy 


| Meant FF Ne the Lange weep d 
Fg, mh ion in the 


beige 


a. Whether the Legatees | may. ſue 44 
OK 2 6.5 t? Ad 


. iter, ay Land Coke hath made 3 Very 1er 
3 55 9 1 5 . That where Land or 2 
t oney to hy 
by iy im 1 Jr gular 9 ee 
1 0 P tz 
in a he ſuit lie n of . 70 But 8 De- 


W at ig or II his pling 00 that the 
lie ſhall remain in his Hands to Legacies; 


this, he te I 15 enen and FROM in ſhe 


KR 


. 


e oi | 


of Equity; for * tis a in the Deviſee for the 
| Benefit of the Legatees. 
Same Lands - tmica deviſed is ane 
Wil. n 


T ſometimes 8 that the _ _— are 


twice devisd in qne Will; and therefore it 
may be neceſſary to know what the Law is in 


as. 
ſs of Land fo ane, and of a Reg ant 
<2 ame Land: ka ede Þ 7 Fre ye Vil 
FN MEE: 2 


1% % „ 


FY 


— 


ht 


3 Sealing,” Signing. 
_ © $0 Deviſe to one in Fee, and in the ſame Will 
the ſame Lands are devis d to another for Life or 


- 


Years, both may ſtancc. LIE 
3Leon. 11. But if the Deviſe is of the ſame Lands to ano. 
2 Cro. 49. ther in Fee, this makes them Fointenants. 
Godaly. And this agrees with the Civil Law); for if the 
4%%/ o Teſtator gives his Houſe to one, and in the ſame 
Will gives the ſame Houſe to another, they are 

2 watees ; but if afterwards he give the 

ouſe to another by Deed, tis a Revocation of 
the Will, as to the Houſe, 80 likewiſe if the 

Houſe is pulled down, and a new one built, the 

Deviſe is void. e eK 5775 

/ Cor Lit. If there ate ſeveral Deviſes of the ſame Thing 
112. in one Will, the laſt muſt take Place. | 
Wallp , A Deviſe of all his Land to John in Tail, and in 
verſus the ſame Will Part of his Land 18 given to R. B. 
Derby, this is an Explanation of his Intent, (viz.) that 
hag Fobn ſhall have al, except what he gave to R. B. 
Jarvai, Who takes by Way of Remainder after the Death 
2 Cro,296 of Fob, without Iſſue : But tis otherwiſe if the 

Deviſe to Fob# had been in Fee, becauſe a Fee- 


- ” ” 


Simple cannot be limited upon à Fee. 
Seal. 25 « 4 + s 
Ealing is not | eſſential to a Will; for all the 


8 


| | 
March, 
206, 


Statutes which relate to making Wills do 
not mention it, but only that it muſt be in 
%% oft pods mnagaad. ponciernc) TN 

| x. + art * * ' 114 1 

| e 


* - > 


Qs is an eſſential Circumſtance to compleat 
a Will: Tis requir'd by the Statute 29 Car. 2. 
p. 3. (viz.) That all Bequeſts of Lands ſhall be in 


riting, and ſigned by the Party deviſing, or by ſome 


other Perſon in bis Preſence, and by bis Direction. _ 
28 | 2 


4 Signing. 

the Clauſe concerning Revocations is, That a Vill 
in Writing ſhall not be revok'd, but by ſome other Will 
or Codicil in Writing declaring the ſame; but ſhall 


529 


remain in Force till alter d by ſome other Will or 


Codicil in Writing, ar other Writing of the Deviſor, 
ſigned in the 2 of three Witneſſes declaring the 
* | | 


Teſtator writ his Will with his own Hand, begin- 
ning as uſual, In the Name of God, I John Stan- 
ley, do make this my laſt Will, &c. which was duly 
executed in all other Circumſtances ; but he did 
not ſubſcribe his Name to it. This was adjudg d 


Since the Statute this Caſe happen'd, viz. the 


Lemayn 
verſus 
Stanley, 
3 Lev. . 


ood Will; for the Statute doth not direct 


A 

where he ſhall ſign it, neither doth it ſay, he 
ſhall ſubſcribe, but ſign; therefore ſince his Name 
was in the Will, and written by himſelf, that 


was adjudg'd a ſufficient Signing within the ... 


Statute. . | 
And here it may not be improper to ſhew how 


the Law was taken, as to this Matter before the 
Statute ; of which I ſhall only give an Inſtance 


or two, ſince tis now alter d. | 
FL A Will was written by a Lawyer, and pub- 
liſh'd by the Teſtator, but not ud by him, be- 
ing all in looſe Sheets; and this was adjudg d to 
be a good Will. | 
Another Will was written by a Doctor of Phy- 


Stephens 
verſa 
Gerard, 


Sid. 315. 


Dinue 


ſick, in theſe Words, the Teſtator being ill, (viz.) w 


The 2oth Day of June, 1663. Memorandum, That 
Samuel Bates did declare and expreſs, that bis Brother 
John Bates and his Heirs, ſhould be Heirs to bis Land. 
This was ſeal'd, but not gu d by the Teſtator, and 
adjudg d a goo] Will, TY wha 


Monday, 
181d. 362, 


9 Super- 


Ma. 


gu Uſe. 


exe Lands or Goods are devis d for er 
to find ar muintain 1 1 


1. a Jar: 
2. Chaplein. 


' E 
; Þ- N Chopel. 


4 | 
, Prieft to the the Dead. 
. e -4 ol 540 


Theſe, and ſuch like, Ire Deviſes to ſaperſii 
tjous Uſes, intended by the Statute 1 2 7 
14% and forfeited to the King; all uk yh 
a ſeen in the fourth Report, w 1 fie 
Lambert, cited, and feveral Reſolutions as fo ow: 
ar . Deviſe to his Kindred to pay certain Sumg 
| to thoſe Uſes, the King ſhall have all the Lands; 

but if tis limited, that his Kindred ſhall have the 
Reſidue of the Profits aboye the ſuperſtitious Uſe, 
tis otherwiſe. 
As for Inſtance : If he gives 201. per Ann. to 
find a Frieſ, and appoints, that the Prieſt ſhall 
have nh 10 L. of it, the whole goes to the Kin 
beſcauſe it ſhall be intended, that the reſt ſhall 
to find Neceſſaries for that 8 But if * 
Reſidue had been given to his Kindred, or to the 
Poor, there the King ſhall have but the 10 l. But 
| where. tis not expreſsd how much the Prieft ſhall 
have. the King all have the whole. 
Therefore if Lands are given generally to find 
a Prisft, the King ſhall have all, but if the Prieſt 
is only to have a particular Stipend out of it, the 
King ſhall have that, and no more. 
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Where 


Where a Sum'dertain is given to the hrieſt, and 
otlier Goods are given which depend on the ſuper» + 
ſtitious Uſe; all is given to the King: 


early to a Chuntry rie, to maintain poor de- 
yd Men to pray for the Souls of H. 6. and his 
Heirs, and for the Souls of the Teſtator, and his 
Heirs and Anceſtors, and with the reſt of the 
Profits to repair the Houſe. Some woald have the 
King entitled to the Whole, by Virtue! of tlie 
Statute, becauſe all the Ufes were ſuperſtitions. It 
was clear for the Obit and Chantry:Prieff,. and then 
for the: 8 of the poor — — Men, 
it was ſor a ſuperſtitious Purpoſe, (vin) to pray 
for the Souls of the Dead; and R 
is ſuperſtitions, then to repair the Houſes) hien 
are-:inhabited by ſuch Perſons tb do ſuperſtitious 
Acts, muſt be ſo likewiſe. But it was adjudg d, 
That the Hing ſnall have no more than the Profits 
which: were to be apply d to ſuperftitious/Uſes; 
and that was for the Obit and the Frieſ; for the 
Maintenance of the Poor is a charitable Act, and 
they being order d to pray forthe Souls of the Dead) 
2 was, in thoſe Days, eſteem d likewiſe charitable; 


The Teſtator devisd Houſes in uad. Grete in Skinners 
London, upon Condition, tliat out ob the Profits Companys 
the Deviſe find an Obit;. and allow ele vem Mare 0m 22S 


and there is a Difference where certain Profits — 


where the. Land elf 1s-given, declaring, that the 
Profits (without ſaying how much) ſhtall be ime 
ployid to thoſe: Uſes ; for, in the firſt Caſe, the 
King ſhall have only ſo much of the yearly Rent 
which ay „ id · to the ſuperſtitious Uſe, but im 
tho other {he ſhall have the Land itſelſ. 


b eee 


1 
- 
* — 
* 


out of Lands, are given to ſuperſtitious U ſes and 


80 Where the, Teſtator devis'd-two Houles in Herr 
Walbrook; London, to the Chureh- Warden of Str f. 
Stepber's Church there, to find an Obit of 3. 4d. C Ele 


532 Tu by Heviſe. 
And to 3 the Reſidue in repairing the Ch 
and to 1 e Ornaments: . oi if — 


fail d, he deviſed the Houſes to the Lord 
Mayor. It was adjudg'd, that the King ſhould 
een — the whole, but that e ar? 
dd sor the Maintenance of the Obit. + 


2 Summons and Severance. See ante 166. 


19 * ei ee a0. Tail by Deviſe. 
Weſtm. 2. Efore the Statute De donis conditionahn all 
Cap. I, Eſtates of IN were Fee Simple at 


* ated Law; but by that Statute the Inheri- 
tance was divided, Pr a. particular Eſtate was 
| created in the Donee, which is call'd an Eſtate 
French Tail, becauſe it was divided from the Fee, the Re. 
Taille: verſion whereof was to return to the Donor after 

- the Eſtate Tail was determin d. 

pon ww two Sorts of Eſtate Tail, vita General 
and Specia 

An Eſtate Tail general is where Lands are given 
to a Man, and to the . Heirs of his Body begotten: 
And becauſe tis limited to the Heirs of his Body, 
without mentioning Males, or on what Woman to 
be begotten, . therefore if he hath ſeveral Waves; 
and hath Iſſue by all, tis poſſible that all of them 

may ſucceſſively inherit; for which Reaſon ' tis 
calld an Eſtate Tail general. 

An Eſtate in ſpecial Tail is where Lands are 
given to a Man and his Wife, and to the Heirs of 
their two Bodies to be begotten ; and here none 
can inherit but the Iſſue between them, and 
therefore tis calld an Eſtate in Tail ſpecial. 

I ſhall not mention any Eſtates Tail which 
have been created by Deeds, but only ſuch as 
have been made by Vills, which are — more 

788 27- favour d in Law than Deeds, and thereſore if a 
Man deviſe Lands to another and to bis Heirs, oy 


\ 


2” ec as 7 wo 


wiſe by a Deed. + 


hath been adjudg'd to be an Eſtate Tail in a 
Will; but tis otherwiſe in a Deed, for there muſt 
be the Word Body to make ſuch an Eſtate, rg | 
do a Deviſe to a Man, and to the Heirs Males Fitz. De- 


of his Body, who hath Iſſue a Daugbter, who viſe 18. 


hath Iſſue a Son, he ſhall inherit; but tis others Gs 


* | CONTI OZ Lit. L | 

And to ſhew-that the Word Heirs, without the . 28 
Word Body, will make an Eſtate Tail in a Will, 
I find theſe Caſes | 1 


Deviſe to an Infant in Ventre ſa mere kꝙ beredi: Church... : 
bus. ſuis lawfully to be begotten ; and the Teſtator »erſts .: + 
devis d ſome other Part bf his Lands to his Daugh- yh. 
ter, and to the Fruit of ber Body, and it ſhe dy d 637+ 
without Fruit of her Body, Remainder to'thefaid 


Infant, and that one fbould be Heir to the other. Ad- dt a 


judg d, this was an Eftate Tail in the after - born 
Child; for the Words beredibus ſuis lawfully be» 
gotten, and that ane ſball be Heir to the ot 
make an Eſtate Tail in a Will without the Wor 


? i. with this Caſe there was a late Trilly 

Judgment of the like Nature, viz. the Teſtator * 

had three Daughters, Suſan, Anne, and Elizabeth, 21 cv. 2635 

and devis d his Lands to his Wife till his Hein 

came of Age, paying to his Heir 10 l. per Annum, * 

and he devis d to Anne and Elizabeth 140 l. apiece,  *© 

and if Suſam bis Heir die without Heirs before 21, 

ſo that the Lands ſhould come to Ame, then ſhe 

to pay the Portion to Elizabeth. Adjudg d, that 

Suſan ſhould have all the Lands excluſive to her 

Siſters by the Word Heir, ſo often mention'd in 

the Will; but by the laſt Clauſe ſne had only an 

Eſtate Tail. | nr 

And the Reaſon is, becauſe in this and fuch 

like Caſes the Word Heirs ſhall be intended Heir: 

4 the Body of the Deviſee, for Suſan could not 

Ye Without Heirs ſo long as her Siſters were liv- 
625 ing, 


* 


, 
= 
1 
— —— — — — — 


| Fit / Deviſe. 
gi el of this we have many Inſtances; which 
wr" ery FP in Order of Tithe as they were 
J Tz * 7. "SQL? ; | 7 

w Deviſe of an Houſe to Franc his Son' after the 
Dae, Denth of the Wiſe, and if his Diughter ſurvivd 

99. his Mother, and Brother Francis and bis | Heirs, 
— then ſhe to enjoy the Houſe for Life, Remainder 
'2Cro.415- o E The Son dy d without Iſſue, then the Mo- 
2 ut 53 Her dy d. Adhudg d, that Francis pad att Eftate 
Rep. 289. Tail; for the Word Heirs here muſt be intended 
cr CI rr of bis Not y becauſe the next Limitation was 
$r- K P. 65 Rig Siſter, who wus his collateral Heir, and 
"es 5 pe de plein be could not die without Heirs as long 


28 His giſter li vd. n | 
u Roll. The'Teſtator had tub Sons, and he de vis d his 
As. Hande to his Son, and if he died Sirbont 
Vir, then to his eldeſt Son in Pee; adjudg d, 
tat the youngeſt had an Eflate Tui; for tis as if 
he had devis d it to the yvungeſt, and to the Heirs 
of His Body; for otherwiſe the Remainder to the 
eldeſt would have been void, becauſe the * 
ct die without Heirs ſo long as the e is 


Devion- | Dept ſs to Job his eldeſt Son and Ms Heirs, 
verſus Condition that he' ſhould grant to Stephen 
Jogram, A Fir, an Annuity 
, nt Heirt of bis Body," Remainder over to Ste 
28 This is an Eſtate Tail to Job; for by the 
ſubſecuent Clauſe it appears what Heirs were in. 
tentled by the Teſtator? Tis true, the Word Boch 
erplains his Meaning, but it had been the ſame 
it that Word had been left out; for the Word 
Heiri in the firſt Part of the Will ſhalt be taken to 
be Heirs of bis Body, becauſe the Law will rather 
preſace that he may die without Iſſue ham with- 


en 1 


11 


of 41. and if Fob died | 


erase eee 
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; | Tail Deviſe. 


$35, 

Iis true, in the Caſe of Keen verſus Allen three Keenverſns 

Judges were. of ns, that where the Deviſe lens, 
0 


Hearn 


was to the Wife for Life, and afterwards to his se 
Son Thomas and bis Heirs ; and for Default of Heirs, Allen, 
of Thomas, Remainder to his Daughter and her Lit. lep. 
Heirs, that Thomas had not an Eſtate Tail: And Cra Car. 
yet they held that the Word Heirs in the latter 
Clauſe of the Will did ſhew he meant Heirs of his 

Body, and that he could not die without Heirs ſo 

long as his Siſter was living z but they held like- 

wits, that where an Eſtate Tail is created, it 

muſt be either by expreſs Words, viz. Heirs of the 

Body, or by Words which amount to it; and 

therefore a Deviſe to R. B. and his Heirs iſſuing, is 

an Eſtate Tail, becauſe the Word Iſuing explains 


what Heirs were intended. 


But this Opinion of thoſe three Judges is 
contrary to many ſolemn Judgments before-men- 
tion'd: And in that very Caſe Croke and Telverton 
held that it was an Eſtate Tail in Thomas; but if 
the Remainder had been limited to a Stranger, and 
not to the next Heir, it had been a Fee. ſimple in 
Thomas; and in ſuch Caſe the Remainder had 
been void, becauſe it had been a Limitation of 
one Fee upon another, bole: 2 

And fo it hath been adjudg d ſince that Time, Parker 
viz. A Deviſe to Villiam Turner for Life, and to v 
bis Heirs, and for want of Heirs of him to George e 
Turner in like Manner, and for want of Heirs of * . 
him to Wilkam Flint and his Heirs for ever. Villiam 
and George Turner dy'd without Iſſue. Adjudg d, 
this was an Eſtate Tail in them, . Remainder 
in Fee to Villiam Flint, becauſe the Words for 
want of Heirs muſt be intended Heirs of his Body, 
eſpecially becauſe William Flint was their next | 
Heir, ſo they could not die without Heirs as long | 
as he or any of his Heirs were living, therefore 
it muſt be intended * of his Body. * 
1 Nun 2 SI 


* * 
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Blaxton 


verſus 


zal 
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i 


Notting- 


| Tail by Deviſe, 
80 where the Deviſe was to his eldeſt Son, and 
if he dy'd without Heirs Males, then to his next 


, Son in like Manner, This was held an Eflate 
Tall in the eldeſt Son, for the Teſtator muſt in- 


tend Heirs Males of hi Body, becauſe of the De- 


viſe over to his fecorid Son; for it would have 


Boy to him of Courfe without ſuch Deviſe, if the 
elde t had dy'd without Iſſue. 
In Ejectment the Caſe was, the Father having 


ham verſus three Sons, devied his Lands to his ſecond Son 


«Jennings, 


and his Heirs for ever, and for waxt of ſuch Heirs, 


58. zg then to the right Heirs of the Father. who dy'd, 


Sala 138 


. : 1 8 
4 593. jected, that V. R. had only an Eſtate for Life; 
8. | | 


and his ſecond Son enter d. and dy d without Iſſue 
living the eldeſt 8on; adjndg'd, that the fecond 
Son had but an Eſtate Tail, and that the Deviſe 
over by thoſe Words, viz. And for want of ſuch 
Heirs, is void in Point of Limitation ; for the In- 
2 of the Teſtator was, that the Lands ſhould 

ſcend from him, and not from his ſecond Son, 
becauſe the Words for want of ſuch Heirs can im- 

rt no more than want of ſuc 165 for the ſe- 

nd Son can never die without Heirs, ſo long as 


His Brothers or any Heirs of the Father are liv- 


ing, fo that the eldeſt Son in this Caſe takes by 
Deſcent, and not by the Will, 8 


The Words Heirs, Iſſue, and Body, make an 


Eſtate Tail in Wills; as where the Teſtator de- 


'vis'd his Lands to his Wife for Life, Remainder 


in Tail to his Son; and if he dy'd without Iſſue, 
emainder to . R and his Wife and their Heirs. 


but 


the Defendant, who was Heir Male of R. had 


Nui by Deuiſe. 53% 
but adjudg'd d, he had an Eſtate Tail, becauſe - -"h 
the firſt Clauſe of the Will, an expreſs Eſtate 
Tail was de vis d to him, and there are no ſpecial 
Words following to alter that Eſtate. 

In a ſpecial Verdict in Ejectment the Caſe was; Lovford 
the Father being ſeis d in Fee and having a Wife N 
and two Sons, devis d his Lands to his Wile fot © alan, 
Life, i ſhe do not marry but if ſhe do matry, then © 
H. (w —8 his eld Bon) hall enter preſenaly OLE. 

ter ber Deceaſe, and hold the Lands to him ant 
the Heirs Males of his Body, Remainder to N. His 
other Son, and the Heirs Males of his Body, Re - 
mainder over, and dy'd. The. Widow ad not * 
marry. The Plaintiff derivd a Title under a 
Granduughte, who was the Heir general of H. 

Son of the Teſtatorz the Defendant 

claimd a Title as Heir Male of R. the ſecond 
Son, ſo that the Queſtion was, Whether an Eſtate 
Tail was created by this Will? For if it was, then 


| 


, 


the better Title; adjudg d, this was an Eſtate 1. 
Tail; it appears that the Teſtator intended it ſo, 
by limiting ſeveral Remainders over, and rather 5 
than his Intention ſhall be defeated, the Words 
ſhall be thus trawipord, If my Wife marry, then H. 
Hall enter gent, if ſhe doth not _—_ then he 
ſhall have t to him and the Heirs __— of bis 
12 Remainder over. 
Tis generally held, that the Word ſue mak- 
eth an Eſtate Tail, and that it amounts to the 
ſame Thing as the Words Heirs of the Body; as, a Saul ver 
Deviſe to his Son and his Heirs, and if he die with- = 4 
in Age, or without Iſſue, Remainder over. He dy ,, 


within Age, but left Iſſue, It was adjudg d, that 2 


he had an Eſtate Tal; for that Word ſhews m_ 
Heirs was to have it. 


Nu 2 | [i 


| Miller, 
1 Roll, 
Abr. 837. 
cited in 


Start,; 

1 Roll. 
Abr. 836. 
174 


| Tail by. Deviſe. 
So a Deviſe to his Wife for Life, and after- 

wards'to his Son, and if he die without Tſue, having 
no Son, © Remainder over. Adjudg d,. That the 
Son had an Eſtate Tail to the Heirs Males of his 


—— Body. 
fſohnſon 
verfirs 


j . 


So a Deviſe to two for their Lives, Remain- 
der to their two Sons equally to be divided, and 
to their Heirs, and each to be Heir to the other, 
and if they both (naming them) die without Iſſue, 
Remainder over. This is an Eſtate Tail by the 
Limitation of the Remainder over upon their 
dying without Iſſue. But Anno 33 Car. 2. this Caſe 
was deny d to be Law; for though my Lord Rolls 
mentions it in his Abridgment, tis not in his Re- 


ports either in that Year or Time; therefore tis 


Spar ke 
verſus 
Purnell, 


probable it might be inſerted in his Abridgment 
not by himſelf. but by ſome other Reporter. 
A Deviſe to his three Daughters, equally to be 
divided; and if any of them die before the other, 


then the other to be ber Heirs, equally to be di- 


vided ; if they all die witbont Iſue, Remainder 


over. This was adjudg'd an Eſtate Tail; for b 
the latter Clauſe of the Will, if they all die vit 


out Iſſue, it appears that the Teſtator intended by 
the Word Heirs, vis. it muſt be Heirs: of their 
Bodies; ſor they could not die without other 
Heirs; fo long as any of them were living. 

So where the Teſtator was ſeis'd of Gavelkind 
Eands, and having three Sons, devis'd Part to 


one, Part to another, and the other Part to the 
third Son, and if any of them ſhould die without 

Iſſne, the other ſhonld be his Heir. This was 
held to be an Eſtate Tail. hy 


80 a Deviſe of his Lands to his third Son Gerard 


andi his Heirs, provided he pay unto Elizabeth 


T1001. within ſix Months after the Death of the 


* 


Teſtator, and his Age of Twenty one Years; and 


for Default thereof to Elizabeth and ber Heirs } 
| an 


of. FF 4%. coi. dt ©. edi: 


7 0 «= © 


| Tail by Deviſe. $39 
and if Gerard die without Ine, the 1001. bei 
aid, then the Remainder ot his Eſtate to be d 
vided amongſt his Sons and Daughters Gerard 
dy'd before Twenty one, leaving Iſſue Francs, 
who dy d before his Father could be Twenty one 
if he had livd, and the 100 l. was not paid. 
Adjudg'd, this was an Eſtate Tail in Gerard, and 
not in Fee; and he dying without Iſſue, the Re- 
mainder is veſted in the reſt of the Sons and 
Daughters of the Teſtator, and not in the Heir at 
Law of Gerard. \ vp 7 
The Teſtator had two Sons and a Daughter; Rickman 


Tail. | 1 £8 
So where the Deviſe was in the Words, viz. If Coſen's 

it pleaſe God to take my Son Richard before he <6 -- - 
ſhall have Iſſue of bis Body, ſo that the Lands de. gin 29 
ſcend to his Brother, &c. This is an Eſtate Tail gins verſus 
in Richard by Implication. 1 Mills ,. 
So where the Deviſe was to his Son Thomas and F Lovice 
the Heirs Males of his Body for the Term of Get 
500 Years, provided if he or ay of bis Iſſues Males Moor 752. 
alien the Premiſes, then he devisd them over, 2 Cro. 6t- 
Adjude'd, this was an Eſtate Tail, and the Limi- Rep. 78. 
tation for 500 Years void; for though generally 

a Deviſe to a Man, and to the Heirs of his | 

for 1000 Fears is a Term, and not an Inder r Re 
tance, yet here the Teſtator's Intention was, that 
it ſhould be an Inheritance, becauſe by the Pro- 
iſo he took Care to advance the Iſue of Thomas z 
but if it ſhould be a Term, then by the Deſcent 
of the Inheritance on Thomas that Term would be 


p. 175» 


merg d, and by Conſequence the Iſſues would be 


Nn 3 unpra- 


unprovided, for Thomas might alien the Eftate 
from them. Pigs e res 
In many of the Caſes before · mention d it ap- 
pears that the Words dying without Iſſue, or dying 
-without Iſſue of his Body, make an Eſtate Tail; but 
there is a great Difference where the Limitation 
is upon a dying without 2 generally, and. à dying 
vrithout Iſſue in the Life time of another, or before 

ſiuch an Age. As for Inſtance; , 

Dyer 33 Deviſe to his Son and his Heirs, proviſo if be die 

without Iſſue, living bis Executors, that then the 


Land ſhould: be fold by them. The  Executors 


F 


d yd firſt. This was adjudg d no Eſtate Tail. 
Ehatvck, Foa Deviſe to one and his Heirs, and if be die 
verſin without Iſſue, living B. or if he die before Twenty 
8070 8h. e. that then it ſhall remain to another: This 

makes a Fee Simple conditional immediately, 
and the Words if be dyd without Iſſue make an 

Eſtate Tail; but tis not to ariſe but upon a future 
Contingency when it ſhall happen | 
Hanehere And there is a Caſe where the Words dying 
wSerſus wit hout Iſſue doth not make an Eſtate Tail by Im- 
nm. plication; as where the Deviſe was to his Son, 
Mod. tos (having two Sons) not ſaying how long, and if 
+ | hedie, then the Teſtator gave his Eſtate to his 
Daughters, Share and Share alike; and if all his 


2 /. 1. Sons and Daughters die without Iſſue, then to Anne 


- Warren and her Heirs. The Sons dy d without 
Iſſue. Adjudg d, this was no Eſtate Tail in the 
Daughters by Implication, but that they were 
Tenants in Common of the Inheritance; for this 
fiffers from Gilbert and #itty's Caſe; where the 
Deviſe was to each of his Sons by a diſtinct and 
Fparate Limitation; viz. one Houſe to one Son 

in Fee, another to the-ſecond Son in like Man- 
ner, another to the third Son; proviſo, if all my 
Children die without: Tue, then he devis d the 
Houſes to his Wife, ' Two of them dy d w 
09 , n 11 1 1 7h "OY ue. 
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Aue. Adindg d, That the Wife ſhould not ſlay = 


Tail by Deviſe. 


to expect the Death of the third without iſſue; 
for here was no Eſtate Tail to the Sons by Im- 
plication, becauſe the Deviſe was to them ſeve- 
rally by expreſs Limitation. But in this Caſe 
the Teſtator had two Sons, and nothing is ex- 
reſly devis'd to the ſecond, ſo that the Words 
Fir all bis Sons and Daughters die without II. ue] are 
no more than a Deviſe to his Jſſue, which ex- 
rods to them all, and gives only an Eſtate for 
e. 
But where there was an expreſs Eſtate devis d King ver- 
to Bernard for Life, and after his Deceaſe to the , Nel. 
Iſue of his Body by a ſecond Wife, (he having a Vent 2 
Wife then living.) It was inſiſted that Bernard 2 n 
took only an Eſtate for Life, with a contingent 
Remainder to his Iſſue by a ſecond Wife; as' a 
Deviſe ro Huſhand and Wife for Life, and after 
their Deceaſe to their Children, they having a Son 
and a Daughter at that Time. This was adjudg'd 
an Fſate for Life in them, with a Remainder to 
their Children for Life. And this was Wilde's Caſe. 5 Rep. 16. 


Serjeant Moor, who reports the ſame Caſe, tells 1 7 


vs, the Court of King's Bench was divided; but ; "ana, 4 


my Lord Coke informs us, that it was argud be- Moor 393. 
fore all the Judges, and adjudg'd as above. men- Poſt. 546. 


tion d; but that it had been an Eſtate Tail ii 
there had been no Children born when the Will 
was madle, becauſe the Intention of the Teſtator 


was certain and manifeſt, that the Children ſhould 


take, not as immediate Deviſees, for they were 
not born, nor by Way of Remainder, for the De- 
viſe was to them immediately; ſo that the Word 
Children, where there are none at that Time, is a 
Word of Limitation, and amounts to the fame 


| Thipg as if he had ſaid Iſſue of the Body, for eve- 
y Child or 1ſye muſt be intended Iſſue of the Bod). 
. Bg Deviſe to Robert for Life, and after his De. 


Nn 4 _. 


= 
75 *» 


=  - rw 


Tail by Deviſe. Aki 


ceaſe to the next Heir Male of his Body, and to 


the Heirs Males of the Pody of ſuch Heir Male. Ro- 


bert had only an Eftate for Life; for the Addition 


of that Sentence excludes him from any Eſtate of 


Inheritance. And this was Archer Caſe. They 


all agreed, if there had been no expreſs Eſtate 
limited to Bernard for Life, but it had been only 


to him and bis Iſſue, which he ſhould have by a 
ſecond Wife, it had been an Eftate Tail. On 


the other Side it was argued, that this was an 


Eſtate Tail; for the Word Iſſue is nomen Collecti. 


vum, and ex vi Termini takes in the whole Gene- 
ration, and therefore is ſtronger than if it had 


been Children, and more comprehenſive than Heis 


_ . of the Body; as for Inſtance, the Teſtator having 


three Sons, A, B, C, devisd his Lands to B. in 


Tail, and if he dy'd without Iſſue, then to his 
. own Children. B. dy'd without Iſſue, and A. the 
_ eldeſt Son bad a Son, and dyd. Adjudg'd, that 
the Son of A. ſhould not take as one of the Chil- 


dren of the Teſtator; but in the principal Caſe 
it was adjudg'd only an Eſtate for Life in Bernard. 


And of that Opinion was my Lord Hales; but 


upon great Conſideration of the Caſe he. chang'd 


his Opinion, and held it an Eſtate Tail; and 


_ , thereupon a Writ of Error was brought in the 
: Exchequer Chamber, and there it was held to be 
an Eſtate Tail. | 


SRe p. 127. 


Deviſe of an Houſe to his Wife for Life, and 


alter her Deceaſe to William; and if he marry and 
have Iſſue Male, then his Son to have it; and if he 


have »o Iſſue. Male lawfully begotten of his Boch, 
then to Samuel in like Manner; and if any of 
. , his Sons, or their Heirs Males Iſſue of their Bodies, 


go about to alien the Houſe, then the next Heir 


to enjoy it. V illiam ſuffer d a Recovery to the 
Uſe of dimſelf and his Heirs, Adjudg d Paths 


0 

f 
7 

E 
1 
a 
1 
n 
j. 
e. 
d 


— 


08 


* _ . Tail by Deviſe 
might, for he had an Eſtate Tail, becauſe theſe 
Words [ If he die without Iſſue Male | do create ſuch 
an Eſtate, which in this Caſe is further explain d 
by the ſubſequent Words, viz. it any of his Sons, 
or their Heirs Males Iſſue of their Bodies, o 
about to alien, E7g. which they could not do if 
they had only an Eſtate for Life. | Arg 
The Words Heirs Males of the Bodies make an Fen- 
Eſtate in Special Tail: As for Inſtance; Deviſe > « 
to his Wife for Life, Remainder to Clement Fren- , Rog 8. 
cham and the Heirs Males of bis Body, and if he Dyer 191. 
die without Iſſue, but doth not ſay Males, then to Moor 1g. 
his Couſin and his Heirs. Males. Clement had Iſſue 
a Daughter, and dy d. Adjudg' d, that this wass 
not an Eſtate Tail general by the Word Iſſue, burt 
ſpecial, viz. to the Heirs Males of his Bod: 
and that the Condition | If be die without el, 
doth not alter the Eſtate Tail; for the fi 
Words in the Will ſhew his Intent that it ſhould 
go to the Males, and therefore the Daughter had 
no Title. | | OL 
The Teſtator devisd one third Part of his yes 303; 


„ 


Land to his eldeſt Son in Fee, and the other two 


Parts to his four youngeſt Sons by Name, and to 
the Heirs Males of their Bodies; and if they all © 
dy'd without Iſue Males of their Bodies, then the 
ſaid two Parts ſhould remain to the right Heirs 
of the Teſtator. Three of the Sons dy'd with- 
out Iſſue. Adjudg d, that the Survivor ſhall 
have an Eſtate Tail in all that to Parts which 
his three Brothers would have enjoy d if they had 
been living, and had Iſſue, and not in his fourth 
Part alone. | Nolte 

The Teſtator having Iſſue a Son and a Daugh- Johnſon 
ter, devis'd his Lands to his Wife for Life; and — 
that when Richard his Brother thall come to the 4 
Age of Twenty five Years, then he ſhould have 21, 227. 
it to him and the Heirs Males of bis Body. N. 


Tail by Deviſe. 


bard before that Age d a Fine in the Li 
time of the fe, t fee finis nil — ett 


8 the Seiſin of the Wie for Life, Yet 
d, that this Fine barred the Eſtate 


| * 

Devi K B. in petuun, and alter his De. 

ceaſe, Remainder hi Heir Male, 1n the Gngy- 

kg 219 lar Number, This was adjudg'd an Eſtate Tail; 
for Heir is nomen ColleSjoum ; lis thus reported in 

oo ; 


2 But my Lord Rols tells us, that the 
mainder was limited to the Heir. Males of bis 


| Bod Hor ever, whych is a plain Eſtate in Specid 


” he Teſtator devis d his Lands to Dorothy Hey. 
Ibn be Life, Remainder to her firſt Son, and the 
. | wo Body of ſuch firſt Son, n 


'W; I = wy othy Hopkins ſhall not alin 
he Lands from the e ales of ber Body, but 
to remain for Default of ſuch Iſſue to R. BY Ad 
Judg'd, that this Memorandum made no Alte 
e $64 mtg of the expreſs Limitation to the Heirs of 

" the Body, ſo as to make it a ſpecial ] Eſtate in Tai 


; Male, 

Deviſe of his Lands by B. and W. NM and 
their Heirs, that they, the Survivor of then 
mould ſtand ſeis d to 7 "Uſes. following, viz. Te 
permit and ſuffer his Son George Ramſden to take 
the Rents during his Life, and after his Deceaſc 
to the Uſe of the Heirs of the ay of George, Re 

; - mainder over, &c. ul Roy orge marry d'1 
| = worth 1001. or more, as then the T ruſtee 
ould have Power to make her a Jointure. It 

Was inſiſted, that the Eſtate in Law was in the 
* -< { Truſtees; as a Truſt for Georg 26 becauſe it wa 

© ghmnted in them, and to. the Survivor; beſide 
they had Power, to make s Jointure, which the 
;@puld net do if the Eſtate hugs, not in em, 6 


. 


N 
Langley, 
x Loew, 


$2 3 


— 
— — 


rr 141 8 


there was a Memorandum that hu 


du.. tna 


that tis meerly a Truſt: But adzudg'd an Eſtate 
„Tau in George; for a Tu to permit a Man tos 
et Ml receive the Profits, was an Uſe before the Statue 
ue 27 H 8 cap. 10 for at Common Law there was 
vo Difference between a Tryff and an Uſe, ane 
>. therefore it muſt be executed in George by the St - 
u- tute 5 and it cannot be other wile, becauſe 11 the 
1; Uſe was not executed in him, then the Remain- 
in der limited to the Heirs of bis Body could ney 
he take Effect by Way of Uſe executed, which of 
zn Neceſſity it muſt do, becauſe there is no Colour 
i to make it a Tru as to them, oor 2 
Deviſe to his Wife for Life, Remainder to The. 2 
op- « in Tail, Remainder to the right Heirs of Rolfe 
omas :., Alſo I bequeath to Thomas my Lands in 1 And.169 
1 Springfield, and my Lands in Much: Baddow : Alſo wen 40, 
I 1 give to Thomas. my Iſland call'd Opfey, to have n 5 
and to hold all the laft deviſed Premiſes, to Th 
in Tail. Adjudg d, that he had an Eſtate Tail in 
Springfield and Much-Baddow as well as in Owſey 
for the Limitation referr'd to all the Lands, of 
which there was no Eſtate limited before, © 
| Juſtice Owen, who reports this Caſe, tells us, 
that. Owſey was limited to the Seed af his Son 
Thomas, Habendum all the deviſed Premiſes, and doth | 
not ſay laft deviſed Premiſes to his Son, and the ,. . _-- 
Heirs Males of his Body. Mr. Leonard reports 
ake it to be, Habendum, all the 8. before devisd Pre- 
caleW miſes unto Thomas, and the Heirs of his Body, 
Re. and that it was adjndg'd the Habendum extended 
dc all, and not to Owſey alone. 2 | 
tee Deviſe to Jobn, and to the Heirs of bis Body: Atkinver- 
This was an Eſtate Tail. Serjeant Moor, who 2 — 
reports the ſame Caſe, tells us, the Teſtator ad- — ” 
ed this Clauſe, viz. I will, after the Deceaſe of Moor 393. 
John (but did not ſay without Heirs of bis Body) : 
y. Land ſhall remain to George, yet Foby had 
re | 
REAL Deviſe 


4% 4.0 , 
* 0 
„ 


. 


bis a iy Do. 


Wild Deviſe to A. for Life, Remainder to B. in 


= Fund. Tail. Remainder to Rowland Wilde and his Wife, 

fon werfe And after their Death to their Children. The 

Yardly, Court was divided whether this was an Eftate {MW 

| Ay 16. Tail, or for Life; if it had been to them, and 

er 397. to the Children of their Bodies, it had been in 1 
Eftate Tail. My Lord Coke, who reports this by I 


the Name of V ild': Caſe, tells us it was adjude'l ! 
nun Eſtate for Life, becauſe the Huſband and Wife MW = 
had à Son and Daughter born, and living at th ii 

Time A Deviſe; and that if there had been tl 
naone then living, it would have been an Eſtate o 
1 Tail, becauſe it plainly appear d that the Teſts MW b 
tor intended his Children ſhould take. And ini tt 
ch Caſe they could not have it as immediate WM v. 
Deiviſeeg, becauſe they were not then in Being; tb 
and they could not take by way of Remainder, i w 

becauſe it was an immediate Gift to them; tb 


therefore the Words muſt be taken as Words d hi 
"Limitation, viz., as it it had been to the Children q 
Iſue of bis Body. - | 
 Chawp- Chapman had three Brothers; he devis d on: D. 
nn Caſe, Houſe amongſt them, and another Houſe to hi I x 
pre 333. Brother Thomas, paying to Chriſtopher 3 l. 6 s. 80 by 
to find him to School, or elfe to remain to hy 
Thet is, to Honſe, provided that the Houſes be not ſold, bu 
his Family. 80. unto the next of the Name and Blood that are Mal: thr 
Thomas dy'd without Iſſue, the next Brother hai vi 
Iſſue a Son, and dy'd. Adjudg'd, this was at 
Eſtate Tail in that Son as to the Houſe devis'd to 
I Thomas, and likewiſe an Eſtate Tail to each « 
243416 1, THE Brothers of the other Houſe; for the Proviſ 


that they Hall not ſel news that he intended at 
oo»; ent 


. 1 La þ 1 
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ite, 1974 Tenants .10 Common by Deviſe. | 12 ab a 
Phe | the 04 es V1 N 5 Key: 8. N ags 
ate HE Words equally, by equal Portions, equally See Life, 
and to be divided, Share and Share alike, and ſuch Lig for. 
an lie Words, make a Tenaney in Common by. 8. 

7 MW Deviſe, of which I ſhall give theſe Inſtances Sb wart 


Fife And firſt, the Word poly malig a Tenancy L 
th in Common; as a Deviſe to two equally, and to cee 
cen I their Heirs, they are Tenants in Common, for — e 4 
tate I otherwile the Word equally would be vain. And Moor 118. 
ta. bere tis plain the Teftator intended that both _-... -.;; 
in they and their Heirs ſhould have an equal A dz. 
jate vancement, which their Heirs could not have if 
ng; this ſhould be a Fointenancy, for then the Surviuor 
der, would have the whole. Popbam agreed, that if 
em; the Word equally had been plac'd laſt, it would 
s of have been 0. 1 3. t nt ent ivr 
1 01 So the Words by equal Portions make Tenants in Fowler 
Common, as a Deviſe of his Lands to his three verſms 
Daughters in Tail; then follows this Clauſe, viz. 228leys 
I will that every of them ſhall be the others Heir 190 
by equal Portions. Theſe Words make. them Te- 
nn 4 tina] © o7 un 
Deviſe to his Wife for Life, Remainder to his Webſter's 
three younger Children in Tail, equally to be di- C 
vided among /i them all by equal Portions; and if one . 
of them die, then the other two which ſurvive  _ 
ſhall be his next Heirs. Adjudg'd, that the three 
Brothers are Tenants in Common; for the Words 
un to be divided muſt not be intended a: Devi- WT" 
jon of the Poſſeſſion, but a Diviſion of their 
Title or Intereſt. SOLD: os] doc bed 
So a Deviſe to two, equally to be divided, or Racchff*: 
Furt and Part alike, make a Tenancy in Com- Ct, 3 
mon: And this is the fifth Reſolution in Ratclif s INES 
Caſe. 2 6/8. 1 


LY 
” 4 — rel * 
n 
ag = 
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W 


Tenants in Common 


Thorogood 80 a Deviſe to ſix Perſons, Habendum to that 


verſns © and to their Heirs, and that all of them — 
Com Cap. __ an equal and like Part, Part and Part alike, 
75: Lite. and of them as much as the other, Ad. 
EL; 4 judge, that by che Words Part and Port alis they 
are Tenants in Common. 
Deviſe of Lands to his two Sons; to be { 
and indifferently divided between them. Alia d, 
* they are Tentnts in Common for Life, for want 


| ee the Wort Heirs ; and that the eldeſt Son had 
3 Bs T5 Fee-Si 
ent 15 4 dhe Re ver 


in Poſſeſſion of one Moiety, and 
on in Fee of the other Moiety. 
Draper'* The Teſtator devis d All his Eſtate to his Etxe- 


ee citor, ad tothe Sirvivor of them, to the Tntent 


that by the Sale thereof, and out of the Rents 
and Profits of his Office, the Leaſe whereof, and 
the Benefit and Proceed thereof, ſhould be for 
his Executors to pay his Debts; and when all is 
paid. that then the Leaſe of his Office ſhall re. 
main to his Executors Share and Shave alike. It was 
decreed, that though by the firſt Part of the Wil 
the Executors are Fomtenants of the whole Eftate, 
yet by the laſt Clanſe they are Tenants in Com 
mon of the Leaſe: > © © 

Bliſſet So a Deviſe of his Lands to his des Sons and 


re, their Heirs, and the langeft Liver of them, to be 


Canwelh, - equally divided between them after the Death of his 
Nervs. Wife. Adjudg'd, that by the laſt Clauſe they 
See Brian Are Tenants in Common, for the laſt Words in 
verſw à Wilteontronl the firſt; but take the whole Sen- 
Cawſen, tence together, then they are Jointenanits during 
7. the Life of the Wife, and Tenants in Common 
after her Deceaſe. 
oy The Teſtator devis d to bis Daughter, and to 
” ..- three of his Grandchildren, the Rents and Profits 
ok his Mannor of Spaine for thirty Years, to hold 
wanted viz, his Daughter one Moiery, an 


= a coco 


=. a a aaa co Xa 


My ..32<: kk toe bod: ene 


i. | ks tee Grandchildren the other Moiety ; am 
la it either of them die before the thirty Years 
+ erxpir d, then the Term ſhoald be for the Benefit 
of the Survivor. Adjudg'd, that there ſhould - 


be no Survivorſhip here, becauſe the Words 
2 to he divided go to the Moieties, and male 
t 


d 

ey 

ll m Tenants in Common. See King vt 
nt 

ad 

nd 


There is a Difference where # Man deviſes all Pannel 
his Eflate to his Executors, as in Drapers Caſe . 
before-mention'd. And where the Deviſe is of à C Elz 
Term for Tears to bis Extcntors, until bis Debts an . 
xe MW Legacres bond be paid, and all ſuch Charges as they Moor 359. 
nt MW fould be put unto by any Suit concerning the Wil. S x8g 
nts MW Adjudg'd, they ſhatl not take this Term as De 
nd viſees by Moieties, for that would make them 
for W Tenants in Common, but they ſhall take it as 
"1 MW Executors. wg! re Moor, who reports this | 
re- tells us, the Teftator was ſeis'd of Lands in Fee, 
was as well as poſſeſsd of a Term for Years, and 
vill that he devis'd all his Lands as aforeſaiĩd; an 
ate, W though the Executors did not take the Term 
om as Deviſees, yet they had the Lands in Fee as 
ſuch, and ſo were Tenants in Common of thoſe 
and Lands. TE Wit. 0.3 
be Deviſe to his Wife for Life, Remainder to ramet 
his three (naming them) and their Heirs reſpe#racly. e 
hey MW This is a Tenancy in Common, for otherwiſe the Frawpun, 
in Word reſpefively would be inſignificant; for it 43 
Sen- ſhould be a Fointenancy, the Law fays as mn 
ring without the Word reſpectively, ſo that it muſt harre 
mon ſome. Meaning; and the proper Signification is 

to make a ſeveral Diſtinction of the Eſtate; for it 
relates to the Efate, and not to the Perſons of the 
Deviſees, or to the Survivor of them. 

But where a Surrender of a Copyhold was made wu an 
to his three Sons, and to their reſpe#5 irs, 
equally to be divided, This was held to be a Fointe- 


Nancy, 


550 | Term for Years 

Nancy, becauſe a Surrender is a Conveyance at 
Common Law: It had been otherwiſe in a Will; 
for in ſuch Caſe thoſe Words would have made a 


Tenancy in Common. 1 Pr po 
So a Deviſe to his three Sons Share and Share 
alite, without the Words equally to be divided, a- 

ngſt them, make a Tenancy in Common. 
The Nature of this Tenure is, that though ſe- 
{  .  veral Perſons occupy in Common, and they hold 
Pro indiviſo, and neither of them knoweth his ſe- 
veral Part, (as in the Caſe of Jointenant) yet the 
| Share of one dying doth not go to the Survivor, 
but to the Heirs, Oc. of the. Perſon ſo dying, if 
he doth not otherwiſe diſpoſe it by Grant or Will, 
Which he may do as well as any other Land of 

© which he is ſole ſeiſed. | | 

And ſuch Tenants in Common by Deviſe may 
48 | jw, or ſever in an Action of Debt for Rent re- 
d upon a Leaſe made by their Teſtator; but 


they cannot join in an Avowry, for that is an 
Action in the Reality. 


Term for Tears by Deviſe. | 
See Chattels, ante 150, 156. 


See Execu- Leaſe for a Term of Years is a Chattel real; 
tory De- Z k and becauſe many Mens Eſtates conſiſt 
viſe. only in ſuch Chattels, and many Wills have been 


l made concerning ſuch Eſtates, I ſhall therefore 


tion, ſhew, 


ante 151. a 
(1.) By what Words a Term for Tears will paſs. 
(2.) Where a Term is veſted, and where not. 
(3.) ¶ here tis extinguiſh'd by the Deſcent of the In 


71tance. | 2 


( F bere the whole Term paſſeth by a Will, where 
not. 7 LS bh Neid | | 
FC.) er 


here 
here 


7 —— 
eren ee 7% on 


We ) And firſt by what Words it paſſeth, vi viz. the Nn 
Teſtator being poſſeſs d of a Term of Tears, gave gl, 
ſeveral ſpecifick Legacies to ſeyeral Perſons, li, ro 
then devisd A his other Goods, and Charlie Elis. 989. 
his Wife: And the Queſtion was, Whether ſhe — 
ſhould have this Leaſe, it being a Chattel-real. And 
adjudg d, That ſhe ſhould; for it paſſes by the 
Words All my Goods, if there are no other Cireum- 
ſtances ta guide the Intention of the Teſtator. 

(2.) And where there is a Deviſe of a Term, Dyer 3674 


the ,Property is veſted in him by his Entry; and ae 
if after ſuch.Extry he enjoy it, tho he die before 
Probate, . yet upon his Death it mall 8⁰ to h 4 
Adminiſtrator. 


But ſometimes, the property of. 2 Term i is Dun 
not veſted in the Deviſee; as where there was —_ q 
Grandfather, Father and Son, and. the Grandfa- Art 2 
ther having a Term for Years devis'd it to the Son n 
for twenty one Years, who was then an Infant, 
and that the Father ſhould have it during the Mi- 
nority, &c, and made the Infant Executor, and 
dy'd. The Father enter'd, and made a Leaſe ſor 
ſeven Years, until the Infant came of Age, and 
made him Executor, and dy d. Adjudg d, That 
the Infant ſhall avoid this Leaſe made b his Fa- 
ther, becauſe the Deviſe was executory to him, and 
did not veſt till the Son was of Age, and then 
he being Executor ſhall avoid alt mean, A0 
his Father. nl tag 

30 — a. Term BS by the 

cent of the Inheritance upon the ſame Per- 
ſon. And here I cannot but take Notice of a very 
nice Diſtinction made by the Chief Baron Man- 

Oo wood, 


—— 


592 Term for Thars 


Lee verſu wood; Ammo 31 Hi. (viz) Where Land: are de- 
1293 visd for a Term ot Years to one, and if he die 
Gro, Elis, Within that Term, then to another; in ſuch Caſe 
228, Moor the firſt Deviſee can do no Act to prejudiee him to 
268. whom the Reſidue is devisd : where a 
Is Mat Term for Tears is devis'd, and not Lands, as before, 
der with ſuch a Remainder to another; if the firſt De. 


Men. viſre die within the Term, there it may be extin- 


22 guiſh'd by the Deſcent of the Inheritance 
Thet the Deviſee, or by his own Act or Forfeiture; And 
% his Reaſon was, That where a Term of Tears is de- 
D vid, tie a compleat Eſtate of itſelf, over which 
drviſubhis the Deviſee hath an abſolute Power during the 


Term, Re- Term; but where Lands are devis d for Tears, tis 


u ' otherwiſe, And therefore where the Teſtator had 


e, three Sons, Francis, Faſper, and George, and devis'd 
a his Land: to Faſper for twenty ans Trars, to pay his 


land Debts, and made him Executor; and that if he 
which he dy'd within that Term, then George ſhould have 
„ uh; | what ſhall accrue of the twenty one Years, and 


the U, that he ſhould be Executor; then he devis'd the 


e bange. Lands to each of his three Sons in Tail, and dy'd, 


a or the Francis, the eldeſt; dy'd without Iſſue; Faſper en- 
TY ter'd; and dy'd within the Term, leaving ue a 
ante 293. Son, Who was the Defendant, againſt whom George 
Bis Uncle, brought an Ejectment. And it was ad- 
judg d, That by the Deſcent of the Inheritance 

Joy Jae the Term was extinguiſh'd in him, 
i was reviv'd in George, and was a new Deviſe to 

„and it did not depend upon the Deviſe to 
eee A = 

Dyer 74. b. ur The Teſtator devis d his whole Term, proviſo, 
2 trat if the! die, living R. B. then the Term 
and Intereſt ſhall remain to him, The Deviſee 
ſold this Term, and dy d in the Life time of R. B. 
Acdjudg d, That he had no Remedy to recover it, 


— . XX. * 
an 1 * 5 


But where the Deviſe is of a Term to his Wife pyer 378. 
for ſo nam Tears as ſhe live, and after her 
Deceale, the Reſidue to his Son, and the Wile was 
made Executrix, and the Teſtator dy d, leaving 
ſufficient Aſſets to ſatisfy his Debts, beſides the 
Term. Then the Widow prov'd the Will, aud 
enter d, claiming her Eſtate tor Life, and after- 
wards marry'd, and ſhe and her Huſband ſold the 

| Term, This Sale was adjudg d not good; for thi 
whole Term was not devisd to her, though it 
was poſſible ſhe might have ſurviv'd it; but the 
Jus Poſſeſtanis was divided from the jus Proprietatis, 
and ſhe having no Property, in it, the Sale was 


void, Kay ode, | 

The Teſtator had a Term of forty Years in Dyer 309. 
an Houſe, and by Will devis d his Houſe to ano- | 
ther, without mentioning for what Eſtate. I hie 
carries the whole Term; for the Deviſee can nei- 
ther have an Eſtate at Will, or ſor Life, or for one 
or two Tears, therefore the whole Term muſt 


is, | s 3! 
5 Deviſe of a Term to his Son when he Comes of Dyer 349. 
Age, and in the mean time (he being then about 
eighteen) that his Mother ſhould have the Oo. 
cupation and Profits of the Land, whom he made 
Executrix, and dy d. The Widow prov'd the Will, 
and enter d, and ſold the Term, and afterwards 
the Son came of Age, The Court was divided, 
whether the Sale was good or not; but in the 
Caſe before. mention d it was held, that ſhe had 
only jus Foſſeſionis, and no Property. "6 

(JJ In many Caſes Terms for Years have been 4 156 
devisd with Remainders over, either in Tail, or ' 
otherwiſe z therefore it may be neceſlary to ſce 
what the Law js in ſuch Caſes. 

'Tis clear, that a Term. cannot be entail'd to bye . 
the Heirs of ibe Body); as a. Deviſe to his Daugh- 


ter B. and to the Heirs of the Body bego 
en re FR Os ng. 


R ASS 


c 
3 
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554 Term for Years, 


if ſhe die without Iſſue during the Term, Remain- 
der to his Daughter R. in Tail. The eldeſt 
Daughter marry d, and dy d without Iſſue, and 
Within the Term, and her Hufband fold it, 
boo ag good ; for a Term cannot be thus en- 
Higgins 80 a Deviſe of 4 Term to the Wife for Life, 
eu oo and aſterwards to his Son Humphrey, and the 
Mr . Heir Males of bis Body; he fold the Term, and 
l dy'>, leaving Iſſue Joh, who claim'd it. But 
adjudg d againſt him, becauſe he cannot have a 
Right to a Term for Years, as Heir Male, for it 
cannot be entail'd after that Manner; and if 57 
| » entail'd, his Executor, and not his Heirs, ſhal 
| | ve it. | CITE, | 

Stanley _. But Anno 27 Eliz. there was a Deviſe of a Term 
verſw for Years to his eldeff Son, and the Heirs of bis 
Body; and for Default of fuch Iſſue, that it 
ſhould remain to bis Daughters, there being two 
then living, and one born afterwards. e el- 
deſt Son fold the Term, and dy'd without If 
* ſue. And this Sale was held void againſt the 

| Daughters. 4 off | 
Dyer 7. A Deviſe of a Term to one for Life, and if he 
dy'd before the Expiration of the Term, that it 
ſhould' remain to another. This Remainder is 
good, becauſe the Teſtator had not diſpos d the 
whole Term, but only ſo much as ſhould incur 
during the Life of the Deviſee 
Welkden But —_— Tie 1 _ the Wife ſhould 
have the Land for ſo many Tears of the Term as ſhe 
Thing fhonld live, and after her Deceaſe, the Reſidue to 
Com. 517. bis Son. Hete the Remainder was held good, be- 
cauſe all the Intereſt of the Term was not given 
*Paramor to the Wife, but only conditionally, (vz.) for fo 

v, many Tears as ſhe ſhould live. 140 
Fb“ And ſo it was held a Year afterwards, where 
Com. 53, the Deviſe was of a Term to his Son, * 
A als. that 


„ r 1 — — — 
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that his Wife ſhould have the Profits of the Land, 
during ber Life. This was held good by tranſpo- 
ſing the Sentences, (viz ) to the Wife for Life, Re- 
mainder to the Son. 
But Anno 10 Eliz. ſuch a Remainder of a Term yea 
limited to another after a Deviſe to one for Life 


was held void, becauſe in that ,Caſe the Deviſee 


for Life was alſo made Executor; but they all 
agreed ſuch a Remainder was good, if the Deviſce | 
had not been made Executor. 

Deviſe of a Term to his Daughter for Life, and Woodcock 
if ſhe dyd before Samuel, then to him upon 7 
ſuch ers Compoſition as ſhall be thought Cro, Eli, 
fit by his Overſeers. The Daughter dy'd during 91. 
the Term; then Sampel enter'd without any Com- 

ſition made. And it was adjudgd, that the 
Be ishter had the whole Term by this Deviſe, 
aud that the Remainder to Samuel was void, be- 
cauſe the Daughter might have out-liv'd the Term, 
and therefore Samuel had only a Poſſibility that 
ſhe might die before, and Tuch a Poſſibility can- 
not be limited in Remainder. 

But a new Diſtinction was invented in Matthew Matthew 
Manning's Caſe, which was thus, (viz) the Te- Man. 
ſtator was poſſeſs d of a Term for Years in Lands, 2 


and he devis d the Uſe and Occupation to his Wife 2 San; 


a, for Life, and aſterwards to Matt bew Manning , du- ante 293, 


ring the Reſidue of the Term. It was held. that * Since th's 
"Matthew did not take by Way of Remainder, but — 7 rig 
by Way of Execntory Deviſe ; for that was the In. 7e k 


tention of the Teſtator, who might deviſe it af- mited after 


ter that Manner, which he _—_ not do by Grant pear) to 


or Feoftment, —_ is 


(6) F As to Co-Executors, vx. where-a Term g,. b 


is devisd to two Executors, and one of them Way of 
grants the whole to a Stranger, ſuch Grant is Executory 


good, becauſe ſeveral Executors are but ore Per- Dovife 


ante 288. 
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556 Time of making a Mill. 
ſon in Law, and each of them hath an entire Au- 

| thority and Intereſt in the whole. 5 
Pannel So where the Deviſe was to two Executors un- 
7% til che Teſtator's Debts. ſhopld be paid, Oc. they 
Cro Elz. enter d generally, and one of them ſold the Term 
347. to the Plaintiff, and the other to the Defen- 
Moor ar dant. 'Adjudg'd, 'That they did not take this 
010,355 Term: as Legatees, but as Executors, and ſo the 
Sale by one was good: But if they had took it as 
Legatees; then they had been Tenants in Common, 

and ſo they could have ſold no more than each 


| Mojety. e x00, n N 
Gibbons .,.'The Teſtator poſſeſsd of a Term for Years, 
f _ devis d it to his Son Fobn, and if he dy'd un- 
40. 22. marry d, and without Iſſus, then to his Daughters 
| and their Executors; and if Fob is marry'd, and 
have 0 1ſue, then after the Death of his Wife to 
his Siſters, John dy d without Iſſue; adjudg d, 
Ihhat this Remainder of the Term to the Daugh- 
ters was void, being limited to them upon the 
Death of their Brother, without Iſue; tis true, ſuch 
2 a Remainder hath-prevail'd in Caſe of an Inheri- 
yate 282, tance; for ſo is Pell and Brown's , Caſe, but never 

yet of a Term for Tears. | $eagthe. 


Time of making a Wil. 


P. the Civil-Law there are many Niceties as 
| 1 to the Time of 1 a Will, eſpecially re. 
Alueting to Legacies; for if the Deviſe is in general 
Fords, it muſt relate to the Time when the I ill was 
made, and not to the Death of the Teſfatar. As for 
Godolph, Inſtance, if the Teſtator deviſe 10 1. to his Pariſh 
272. Church, and afterwards removes into another Pariſh 
Ne and dies there; this Legacy is due to the Pariſh 
where he liv d-when the Vill was made, and not to 
the Pariſh where he dy d. 75 5 1 
| et 


* IT 
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| Time of making a Will. 


"550. 


Tet it the Deviſe had been in general Nord: to 


hs Kindred, that includes as well ſuch who werte 
born after the making the Will, even to the 
Time of the Death of the Teſtator as thoſe who 
were born before; or if he give all bis Money in 
the Bank, and at that Time he had 10001. there, 
and he lives afterwards till he had 20001. there, 
in this Caſe there paſſes only the 10001; becauſe 
the Legacy N. be computed according to what 
he had at the of the making the Will; and not to 
what he had at his DeceaſmGe. 
And in theſe and the like Caſes, the Words of 
the Deviſe muſt be in the Preſent Tenſe, viz. I grove; 
for if tis in general Words, and in the Future Tenſe, 
then the Time of the Death of the Teſtator is chiefly 
to be conſider d. As if the Teſtator deviſe, that 
his Executor ſhall diſpoſe the Profits of his Eſtat 
it muſt be underſtood of ſuch Profits which he h 


at his Death, becauſe the Word Profits is genen! 


and univerſal. 4.4% 

So where the Words are indefinite, as a Deviſe 
of all his Corn, it muſt refer to all he hath at the 
Time of bis Death. | 


\ Tenant in Tail exchang' his Lands with M. R. Barber 
who enter d, and being ſeis'd'in Fee of other Landi, ee 
Godb 99. 


devis d ſeveral Parcels thereof, and a | 
reſt, a particular Parcel to his Heir; Proviſd that 
he do not re-enter, nor claim any other of bis Lands; 
and if he do, then the Eſtate of the Lands de vis d to 
him ſhall ceaſe. 'Tenant in Tail dy'd, and his Iſſue 
inTail enter'd on the Landsgiven in Exchange,and 
waved the Lands which were taken in Exchange; 
and then the Heir of V R. re. enter d on the Lands 


given in Exchange. Adjudg'd, That this Entry 
was no Breach of the Condition, - becauſe the 


Lands given in Exchange were not the Lands of 
I BY 30 Oo4- 7727 2 489 


538 Tort de ſon Executor. | 
ey” . the Teſtator, at the eee. 
re the Proviſo. 3 


0 d 7 5 Tort de fon Executor, | 
ges Aſſets, ante 96. 3 


2 -N Erecutor & . Lg in he, who takes upon 
247% himſelf the Office of an Executor, without 
any lawiul Authority, and by#this Means he 
; 4 himſelf chargeable to the rightful Execu- 
Karp! and to all Suits of _ Creditors of the Te- 
z and hkewile to Legatees, ſo far as the 


Goods of which he wron ully poſſeſs. himſelf 


2 amounts unto. —- 
/ There are ſeveral A8 which make a Man Exe- 
cutor Allis n | 


1 By proving the Vil 15 0 Ta? Man, 
By the converting the Goodsto bis own Uſe, © 
Bz delivering 4 Goods to the Creditors, 


©! Dy. rertiving Debts dus to the Dow's, or rele 


ng them. | 
Iny delivering Legacies in Kind. 
8 — 2 Dae dv 8) the Dectas'd. 
| | By pleading as Executor. 
hd Hy ſelling any Part of the Deceaſed's Goods as Exe- 
=». cutor. 

2 diſcharging T Debts with the Mone of the De- 


N 


7 ; And generall by all Acts of A ii tion, trans · 
8 ferring, or Poſſeſſion of any Aoi Eſtate or 
Goods of the Deceasd, but — We ad _y 
or Charity. 


4. * * Neceſries fer the Children of the 
Deceas d. | 3 
| By 


»-<, 44% an > A PA = ss Ko £@ o£ . a = cac.oaca © 


PY . 
* 


N ee an dreamt of bis Hr « h malig 
| en Inveory of it. | 


And by the Statute 43 Eliz. tis 2 That 43 Elie. 
5 Perſon ball obtain any Goods A '--, 1a 9 
5 cog ate, or by Fraud releaſe or diſcharge | Debts due to © 4. 
bim, as by procuring Admi mſtration to he granted to 
a Stranger who is poor; and not to be ford. with YN 
Intent to obtain t Tnteſtate's Eftate, and not upon 
any valuable Confideration, or in of juſt . 
Debts anſwerable to the Value of the Goods or Debts ſo * 
obtain d, be ſhall be char 1% 6: Executor de ſon Tort, | 
to the Value of thoſe Debts or Goods. 

If' a Stranger takes the Goods of the dead Man Floyer | | 
into his Poſſeſſion, without doing any other Act ri 
as an Executor, viz. ene ng or receiving Debts — 1 
or Legacies, or diſpoſing the Goods. It was made 1 Roll. 


a Sucre in Dyer, Whether this made him Executor Abt * 
de ſonTort ? And my Lord Rolls 1n abdging the | | 


Caſe, tells us, that it did not. 

But this muſt be underſtood where there is a Reb, 
rightful Executor made, or where Adminiftration +l * 
is duly granted to another; for in ſuch Caſe the ca Ls 
Creditor of the dead Man have {p00 per Perſon Ent. 144. 
againſt whom to bring the Action: But where no 
Executor or Adminiſtrator is made, then the Cre- 

ditors have no other Perſon againſt whom they 

can have any Remedy, but againſt. him who 

hath the Goods in his Poſſeſſion, and claims 

them as his own, or who uſeth or ſelleth them. 

8o if he claims them as Executor, or pays Debts 2Leon.224 
or Legacies, - or receives any Debts, this is * 7 
an expreſs Adminiſtration as Executor, and in 8 
15 070 ho hal W ONES as Executor & Jos 
Tart. 1 a 


F ' © 
FLU E* j : 
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Tort de ſon Executor. 1 
So if a Stranger take the Goods before the » 
ful Executor hath proy'd'the Will, which is a 
wards prov d, he ſhall be charg d as Esser db ſox 
Tort, uſe there may not be Goods enough 
e come to the Poſſeſſion of the rightful Executor 
to ſatisfy the Teſtators Debts, and he cart be 
"i" chargeable with do more than what actually 
Abr. 15 comes to his 1 and the Creditors have no 


Remedy but in tocompel him to ſue the 
e de Jon Tort, t Tres erte be he muſt be charg'd 

Oro. Elia. W. Wife had Alrminifiration granted to her, 
072+ a be and an Action of Debt was brought 
her Hu/bayd, who pleaded ue wgues Exe- 


1 15 The Jury found” he detain d bonam Furtem 
Bonorum, and ſold them; now though bona © Pars is 


4. = very uncertain,” yet he ought not to detain any 
Part, for if he doth hei — non de Jon Tort, and 
E £4 chargeable as ſuch. 

Wilcox 80 where the Vife being Execntrix vary a 


{ 
{ 
3 fraudulent Giſt of the Goods, but ſtill kept them 
— in her own Poſſeſſion; afterwards ſhe marry d f 
40%. and dy d, and an Action being brought againſt 
Iſoor 356. the Huſband, he pleaded Pen, Admini ſtravit; it 4 
was adjudg d againſt him; for the Gift being frau | 

dulent, the Property of the Goods remain'd ſtill 
in his Wife; and he having paid Legacies fince MW \ 
her Death, is become Executor de ſou Tort, and E 
ſo liable to the Action. I 
Whitmore But in ſome though there is an Executor 7 
verſus de ſon Tort, yet he ſhall _ be charg d as ſuch, Ry 


Porter, buf the Tort may be purg'd by a ſubſequent Ad. 

7 Gar- miniſtration. As for Inſtance, the Mother poſ- ir 
ſeſs'd herſelf of the Goods of the Inteſtate as 10 
Executor de ſon Tort, The Son atterwwards took out 
Adminiſtration, and paid the Debts as far as the 8 
perſonal Eſtate amounted, being to the Value of 


what the Mother receiv d, as well as to the = 


+ Tort de fon Executor. 
Jae of all the other Goods of which the Inteſtate 
dy d poſſeſſed. Then one of tbe Creditors brought 
an Action againſt her as Executor de ſon Tort. She 
pleaded Plene Adminiſtravit, and all this Matter 


was found: And it was adjudg'd ſhe was not lia- 


ble to this Action at the Suit of a Creditor, be- 
cauſe it was brought after the Adminiſtration was 

ted to her Son, for then ſhe is chargeable to 
Pin, and if ſhe ſhould be likewiſe liable to the 


Creditor, then ſhe would be doubly charg'd, which 


ſhe ought not to be, eſpecially ſince the Admini- 
ſtrator had paid as far as the Goods amounted 
and therefore tis not reaſonable that ſhe ſho 


be accountable for any more. | | 
So where an Executor de ſon Tort enters, and Kenrick 


verſus 2 
| 
| 


takes Poſſeſſion of the Goods and ſells them, and 
afterwards takes out Adminiſtration, yet the Sale is 
good by Relation; but if the Inteſtate was 
entitled to a Leaſe for Years in Reverſion, 


and ſuch an Executor de ſon Tort had ſold the 


Term, and afterwards had taken out Admini- 
ſtration, and then had ſold it again to another, 
the ſecond Vendee ſhall enjoy it, becauſe there 
can be no Executor de fon Tort of a Reverſſon; 
ak" no Entry can be made on a Term in Re- 
verſion. 


And yet where Debt was brought againſt the Bradbury 


Executor of R. B. who pleaded that R. B. dy'd RR 
eynel, 


Cro. Elis. 


365. 


Inteſtate, and that certain of bis Goods came to this 
Defendant's Hands, and that afterwards Admini- 
ſtration was committed to another, to whom he 
deliver'd, the ſaid Goods. It was adjudg'd, That 
if the Adminiſtration had been committed to 
the Defendant himſelf it would not have purged 


the Tort, much leſs where tis granted to a 


Stranger; for having once made himſelf liable 


to the Action as Executor de ſon Tort, he ſhall 
| | never 


561 


rges, 
Moor 126. 


* 
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never after diſcharge himſelf by Matter ex poft 


Fado. Wl os | 
Lawry ' Debt againſt two Executors, one of them con- 


verſw fes d the Action, and the other pleaded, that the 


| 3 — Teſtator dy d on ſuch a Day, and that he intend- 


x83 - Ing to adminiſter, bury'd the Corpſe, and cans'd 
the Goods to be kept ſafely, and that afterwards 
Adminiftration was granted to him by the Arch- 
deacon 3- and then /. R. brought an Action a- 
gainſt him as Adminiſtrator, and recqverd fo 
much, and averr'd it was for a true Debt, and that 
he had not Aﬀets, beſides the Goods and Chattels 
which did amount to ſatisfy that Debt. To this 
Plea in Bar the Plaintiff demur'd; and, adjudg d, 
That the Defendant, by medling with the Goods. 
bad made himſelf Executor de 2 Tort; and by 
his pleading that Adminiſtration was committed to 
dim by the Archdeacon, tis wrong, becauſe that 
being a ſubordinate ſuriſdiction, he ought to have 
ſet forth that of right it belong d to him to grant 
Adminiſtration, and there being no rightful Ad- 
miniſtrator, the Recovery againſt him as ſuch is 
void, and if fo, all the Goods remain Aﬀets in 

his Hands. 


Kelle So where Debt was brought againſt an Execu- 


verſus tor, who pleaded that the ſuppos d Teſtator dy'd 


eee Inteſtate, and that before the Action brought, 
1 ad Adminiſtration was granted to E. K. &c. The 


Abr. 915. Plaintiff reply'd, That V. K. dy d Inteſtate, and 


that after his Death, and before Adminiſtration 
was granted to E. K. divers Goods of the ſaid In- 
teſtate came to the Defendant's Hands, which he 
adminiſter d. ſeu aliter ad uſum ſuum proprium con- 
vertit, and the Plaintiff had a Verdict. For ſince 
the Defendant was Executor de ſon Tort before the 
Adminiſtration granted, the Plaintiff had good 
Cauſe of Action veſted in him, which ſhall not 
be taken away by an Adminiftration afterwards 
|: granted, 


| 
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| Tort de fon Executor 36 
granted, though it was granted before the Action 
wo ht; and the rather, becauſe the Goods ta- 
ken by Wrong, ſhall-not be Aſſets in the Hands 
of the Adminiſtrator, rill they are converted by 
him. | : | Din oa ' 
But where an Executor de ſon Tort dy'd Inte- Baker 
Rate, having poſſeſs d himſelf of a Term for 8 
Years, and his Mother took out Adminiſtration, £12 
and marry'd again, and the Huſband paid the Raim. 58. 
Debts of the firſt Inteſtate to the Value of the Lev. 15. 
Term, It was adjndg'd, That by this Admini-  - 
tration the Tort was purg d, and if Actions 
ſnould be brought againſt the Huſband, he may 
plead Plene Adminiſtravit; for though the Execu- 
tor de ſon Tort could not pay himſelf, yet he may 
pay other Perſons who are Creditors to the 
Inteſtate. | 24 Aut 7 
So where Debt upon a Contract of the Inte- william- 
ſtate, was brought againſt an Executor de ſon Tort, on verſus 
and pending the Action he took out Letters of Ng 
Adminiſtration, and then pleaded, that the In- Abe. 923- 
teſtate ow d him 50 l. upon Bond, and that he Stiles 337- 
adminiſter'd, and by Virtue thereof did retain his 
Goods to the Value of that Debt, beſides which, 
he had una Bona of the Inteſtate. And upon 
a Demurrer, this was adjudg'd a good Plea, be- 
cauſe the Adminiftratiog granted (though penden- 
te lite) doth purge the Wrong, and he ſhall retain 
the Goods to ſatisfy a Debt due on a Bond, be- 
fore he ſhall be obligd to pay a Debt upon a 
Contract. | bt | | 
But though ſuch an Adminiſtration will ena- 
ble an Extcutor de ſon Tort to retain, yet it will 
not abate an Action brought againſt him; for Pyne 
if he convert the Goods, and take ont Admi- 2 ard, 
iſtration afterwards, though before the Writ 2Venc.179 
bevoght, it will not hinder the Plaintiff from 
0 s charging 


7 


$84 Tort de ſon Executor- 
4 charging him in an Action as Executor de ſor 


Ireland Tis true, without ſuch à ſubſe Admini- 
»oſus tration the Law is clear, that an Executor de. ſoy 
. Tort cannot retain, and the Reaſon is plain, be- 
630, © Cauſe he doth not come to the Poſleſſion by due 
5 Rep. 30 · Courſe of Law, or by the Act of any Court, but 
x Roll. meerly by his own wrongful Ad. 
Mia ph, . The ſame Point hath been adjudg'd in many 
* Alexan. Caſes more, as you may find in the Margin, 
der verſw It hath been a ion, whether an + Execu- 
Lamb, , tor de ſon Tort takes out a ſubſequent Adminiſtra- 
OT "tion by what Name he ſhall be ſued. And 
vel. 137. there are ſome Opinions, || that he ſhall be 
7 Fond . as Adminiſtrator, and not as Executor de ſot 
e. | | | 
Green; But the better Opinion is, that when 
No Loon” his tortious Act he hath given the Plaintiff 2 
195. Advantage to ſue him as or de ſon Tort, he 
1 8tubbs cannot his own A& purge that Tort, and 
ze , cauſe the Plaintiff to ſue him by another Name, 


Oe Pils. but he hath + Election to ſue him by either 
102. Name. | | ent 
Bethel Debt againſt an || Executrix, who pleaded that 
$:2:ope, her Huſband dy d Ipteſtate, and that Admini 
Cro, Eliz. ſtration was granted to her, cujus pratextu ſhe 
go. adminiſterd her Huſband's Goods. And upon 
over Demurrer to this Plea, the Queſtion was, Whe 
2 88 ther the Defendant ought not to have travers d 
5Mod.r3s that ſhe was Executrix, or even adminiſter d as 
I45. Executrix? And adjudg'd not: *Tis true, if the 
Power. Plaintiff had - reply'd, that ſhe adminiſterd d. 


eite, ſon Tort, and the Defendant had demurr'd to that 


S.C. Replication, ſhe had confeſs'd it to be true by 


x8alk.293. the Demurrer; and in ſuch Caſe the Action had 
ente 269. been well brought againſt her either as. Executris 
de ſon Tort, or Adminiſtratrix, though ſhe was 
neither at that Time, but had obtain'd 2 


n as. i. 


( 
1 
c 
0 
h 
, 
fi 
E 
8 
1 
ri 
w 
* 
0 


Tort de ſon Executor. 

gration afterwards ;/ ' but by this Plea the Defen- 
dant did allow, that ſhe was chargeable as to; 
the Right, but that ſhe ought to be charggd in 
another Manner, and ſhews how, viz.'as Ani. 
niftvatrix, which is 4 full Anſwer to the Decl. 


ration.” 
In — caſe before · mention d, the Court 
would not allow that an Executor de ſon Tort 
ſhould be doubly: charg'd, both at the Suit of a 
Creditor, and at the Suit of the rightful Admi- 
niſtrator; but Amo 31 Car, 2, the Chief Juſtice weng 
North was of another Opinion, viz. An 
de ſon Tort poſſeſs'd himſelf of the Goods; 20 
ditor of the Inteſtate brought an Action againſt 
him, and had a Verdict and! t, and took 
the Goods in Execution; then the rightful Admini- 
Arator brought an Action of Trover againſt him 
for the ſame Goods. And it was held; that this 
Execution would not diſcharge him from that — 
Aion tis true, it would be a 

— other Creditor of the Inteſtate, and he 

might plead Riens inter manes, but not againſt te a. 
rightful Adminiſtrator; for Men muſt not meddle © * 
with the perſonal Eſtates of others, without any 
Manner of Right ſo to do. 

Action againſt the Defendant as: Erecntor, who Atkinſon 

. — _ * made a Tele. 8 7 as he 3 
0 e Defendant) ſaſcepto e onere Tena iel 
d did pay ſeveral Sons A Specialties, and „ 
a9 that there was ſo much owing by the Teftztor ts 
the his (the Defendant's)'Wife, and that he retaind 

4 ſo much of the Teſtators Goods to ſatisfy that 
nat W Debt, and had not Aſſets ultra. And upon De- 
by W murrer to this Plea, it was adiudg d ill, — it 
dad did not appear, but that the Defendant might be 
Tis Executor de ſon Tort, and if ſo, he cannot retain; 
Wa BY he ſhonld have entitled himſelf to the Executor- 


thip, and not only ſay ſuſcepto ſuper ſe onere, Nec. 
WN tis 
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hos Tort de ſon Executot, 
| 'tis true, the Plaintiff here declar d againſt 
as Executor, but that will not make him ſo, ow 
- In s Verdict in Trover . for a 
2 the Caſe was, LR was poſſeſe d of this 
| _ which he put to the Defendant to Paſture, 
—— yd Inteſtate; and before Admin, 
anted, A Plaintiff? at the Deſire of 
| the — bury d him, "ie Phi gre, 
t uneral; whereupon t inti 
that the Deſendant ſhould have the Gelding 
101 and he (the Plaintiff) gay ve him a Mots — 
the other 131. Afterwards t Plaintiff took out 
* Adminiſtration, 23 Chet Jo 
of Trover for the Gelding, olt, Jo- 
ſtice, held, that i 12 3 
po t made him If Keane du. ſon Tort 
— with the Gelding tis true, er 
Conſent of the Plaintiff 
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„were | 
— The Teaser digs 3 
Ulla 123) made Gilbam 1 855 Baabe pod, 4 
then Gilbam dy'd — and Is 
bu made a Will, and RF Executor, a and d; 
then the Adminiſtrator of Gilbam ſued R. 
Executor of Denhwft for this Legacy due 0 his 
Inteſtate by the Will of Alington; and upon 
Motion for a Prohibition, it was held he might,by 
the Spiritual: Law as Executor de ſon Tort, and 
even as he was Executor of Denbur /, tho by our 
Law he muſt be ſued as Executor of Alington. 
Three Judges againſt the Prohibition. 
| As an Fxecutor de ſon Tort cannot maintain 
356.31. any Action, becauſe he cannot any Will 
—_ an Action. ſo he will be ſeverely pu- 
HP for a falſe Plea, alle plead ne 171ques 
Executor, 


to do, 9 18 
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| Tort de ſon Executor. F 
Executor, Ur, and it is found againſt him, the Kirchin 
Execution ſhall be awarded for the whole Debt, 77/® 
— he medled with a Thing but of a very Moy 69. 
ſinall Value: 'As for Inſtance, he was charg 4 Gold, 118 
„ Debt of 100 l. when he medled only with 
a nene | +8 hb MY 
But though he cannot bring an Action, et 
there are ſeveral Act which he may lawfully do, | 
ns he may pay any of the Creditors of the Inte- agre 5re- 
Rate, but not himſelf, and he ſhall be allo d all / ee, 
ſuch Payments which he made, and which were 1 © 
incumbent for the rightful Executor to pay; tis 
true, there can be no Executor de ſon Tort where 
there is a rightful Executor; but in ſuch Caſe, if 
the Widow or any other Perſon payeth the Debts 
which the Executor muſt pay, ſhe ſhall be al- 
low'd it again in Equity. | F: 
It hath been a Queſtion, Whether there can u of 
be an Extcutor wy Tort of a Term for Tears? 
becauſe where a Man enters tortfouſly, he is 3 Dif: Johnen, 
ſelſor, and not a Termer : But the better Opinion 3 Lev. 25. 
3s, that there may be an Executor de ſon Tort of 3 Mod 90. 
a Term, and that he is puniſhable in an Action of 99247 
Waſte. For there being a lawful Term in Being, 
he in Reverſion cannot maintain an Action of 
Treſpaſs during the Term, and therefore *tis rea- 
ſonable that he ſhould have a Remedy upon the 
Contract, againſt him who claims a Title by that 
Contract. 

As to an Pxecutor of an Executor de ſon Tort, ante 226, 
before the Statute 30 Car, 2, cap J. he was not liable *3% 274 
for the waſting and converting any of the Goods of 
the Teſtator; but now by that Statute he is made 
liable, as the Teſtator or Inteſtate would have 
been if he had been living. 

And three Years before the making this Sta- Chamber- 
tute, it was ruled in Equity, That if an Executor eee 
commits Fafe, and dies. his Executor is able to in, 1 ch. 
b . P D e Rep. 257. 
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and Lands by Will, ſor in other Places th 
not deviſeable at Common Law, and the Reaſon 


 tinke good 
\» Creditors, fo far as he hath Aſſets of 1 
Joo NP 


4 Executor and Aſlets; for he held, that the 


fince the Statute this 1s no longer 4 
Feen,, 944 Ti 4 #65 44 47 4111 I 
and Adm Will, 


of other Men, were diſpens'd withisl in ry 
Teſtaments z but afterwards, the Kules of ſuc 


I Wills, 4477 |" Ts | 
the Quartn of the 


reg 


'F'is true, this was againſt the Opinion of my 
Lord Holes in # like Cale, who held, that the 
waſling by an Execitor was u por ſonal Wrong, and 
dy'd wich e Hot the "Chet Baron Jr 
118) Was 57 & contrary © i | an 
Lauter ts or Tort, who had waſted and left an 


nal Wrong of waſting did not die with the Perſon 
who had committed the Waſte, but his Executor 
fall be liable ſo lopg as he held any Aſſets, but 


F 


6 - 


Wille ater: of ATP is only a Slgnification of 2 Man's Mind, 


how his Eſtate Shall-go. after his Death; 
tis a Conveyance. allow id by. the Civil Law to 
Peopls in extrenis, who had neither Time or that 
Aſſiſtance which was neceſſary to make s form 
Alienation, and it was chiefly. intended for Mill 
tary. Men, who are ſuppos d to be always in extre- 


ni; and therefore the Ceromonies and Number 
Witneſſes which were requiſite. to the Wills 


Teſtaments were obſerv'd in other Wills. * 
But by our Law it formerly was only a Priyi- 
lege allow'd to the Inhabitants of certain Bur- 
rought in this Kingdom, where, by particular Cu- 


ſtom, they had Liberty to diſpoſe their Houſes 
were 


Was, becauſe Wills were uſually made when Men 


were iy extremis, And the Law ſo much favour d 


the next Heir, (who was to fit in the Seat of his 


Anceſlor, and to perform the like Services bo, his 
| s | ing 


* * — 


the Service of 
' Horſe, but then it muſt be done in the Time of 


not to allow Men the Diſpoſa 
"Will g for "tis reaſonable; . 


in their laſt Sickneſs by ſome Sort of Conveyance 
or other, to give their Lands to their Children or 


Men in extremls, berauſe there are 4 
Bolemnities,” and much Time requi d to 


nien, f for the Feoffees having the Land; and the 


Wills. 
King and Country) that it ſhould not be in the 
Power of ſach Anceſtor in his laſt Sickneſs fo 


diſſ inherit his Heir, 


And here 4 — had ſeveral Sons, he could 
not by _O veyahee hat ſoever give the 
yourgeſt ary 


Fart ot his Lands which came 
t0 him | Deſcent; without the Conſent of his 


Helr, fis tree, he might give # reaſonable Part Glens 


of it to 4 Ds 


4ithful Servant; or to a Religions 
his Healthy for if ſuch Gift was made in 'the 


Time of Sickneſs, it was void without the Con- 
ſent und 3 


Approbation of the Heir at Law, 

But it was Certainly « Defect at Common Law, 
| of their Land. by 
ſhould have 
Power at any Time during their ives, and even 


Kindred; as in Duty they ſhould obli 2 1 
mean 'the Lands hin they had by Purchaſe, and 
not by Deſcent, - 


T vas! Way in thoſe Days 
Pino, or Ricovery; but this 510 


— rn 


eat — 9 


theſe Conveyances, / 
Therefore- when they were in Health, they 
convey'd their Fines t to Ferffers in Traft, and 
they would direct by their laft Wills how thoſe 
Feoffees ſhould diſpoſe theſe Eſtates, and becauſe 
n Truſt was properly under the Iuriſdiction of the 


Chancery, that Court would compel the Feoffee to 


perform his Truft, in Caſe he ſhould refuſe to do it at 


the Requeſt of the Perſon for whom he was intruſted. 


But this Courſe was found to be very inconve- 


Pp 2 Party 


1 in Marriage, of to reward 22 


44 


370 


right Owner. Women were defrauded of their 


Wils, 
Party himfeW the Uſe of it; if another Perſon 
claim d any Title to it, he would not tell whom 
to ſue, becauſe he could not know who was the 


* 
but the Feoffor,tho' he was the old Owner, and the 


J 


viſible Perſon who took the Profits of the Eſtate, 
et he was not ſuch an Owner who could be proper- 
y ſaid to be ſeis d of the Lands, ſo as his Wife could 

be endow'd, or the Lands extended for his Debt. 


' . Thele Inconveniences were remedy d by ſeve- 


31 H. 8. 
, ap» 1. 


| Debts, or advance their 


| Lands, Tenoments, and Hereditaments at 


ra] Statutes, which I ſhall not mention, 


not proper in this Place; but the Law was Rill 
the lame in Relation to Y ils until the Statute 32 
i 7 in ard — r e 
ing s gractous to bis obedient Sub jeds, 

and confidering tha + were not able to pay their 
Aren out of their Per 

Eftates, was contented that it be enalled by Auto- 
rity of th Parliament, that bis Subject, might, by 
their la Wills and Teflaments, deviſe their Monnor: 


their Plea- 
ſure; but in Manner rollewing ui. 
It muſt be a Will in Vriing. the Teſtator 
r e er thee 
m t 
Tenure. For if any Part 155 Land⸗ 
were held in Capite ight's Service of 
r 
i s „as we as 7 
Lands. For the third Part was to deſcend 
to the Heir at-Law to anſwer the Duties 
to the Crown, ſach as Vardſbip, 2 
Primer-Seifin, Ic. | 


— 


Th. Wills good or noi. | 
80 if the Teſtator held Lands by Knight's Service 
a Subje8, he could deviſe but two Parts of it, for 
os third Part was to deſcend to ſatisfy 2 
- Bat by any other Conveyance, as by Fin 
Fuffment, Recovery, &c. a Man might all 
his Lands in Fee-Simple which were held in Ca- 
8 to his Wife, or any of his Children, and diſin- 
it his Heir; but this he could not do by Vi, 
becauſe 'the mon Law fet ſo high a Value 
a Fee-Simple 3 and ſo much fa vour d the 
Hr that it would not ſuffer the' Anceſtor to di- 
ſinherit him of ſuch Eſtate by a Will, which was 
frequently made in the Time of the laſt Sickneſs, 
when his Mind might be diſcompos'd, and 
he might be prevail'd on by indirect Perſwaſions 
to do what he would not have done when in per- 
ſect Health. | þ 
An Eſtate for a Term of Tears was of ſo little | 
Regard at that Time, that a Man might at Com- 
mon Law deviſe ſuch an Eſtate ill, which he 
could not do where he had a Fre Simple in Poſſeſpon, 
nor where it was in Reverſion expectant upon the 
Determination of an Eſtate Tail. 
By the Statutes before: mention d it 
that the Will muſt be in Writing, and as to that 
N ſeveral Caſes have happen d ſince that 
ime. | 
The firſt I meet withal was about fifteen Years $ackville 
after the Statute was made, viz. the Teſtator on 2=/® 
his Death-bed deſir'd another to write his Will, gn, 
who took ſhort Notes of it, and went Home to Caf, 
write it in 28 and ſoon return d with it writ: Keil v. 209 
ten, but before he came the Teſtator was dead; d. 24. 
yet this 21 adjudg'd a good Will within the Sta- CO 4 
tute 32 H. 8. | 
But if fo in writing the Will inſerts a Clauſe — | 
after the Teſtator is Speechleſs, and without Me- C 5 P: 
mory, and without wy previous Direction — ol 
ä = ) , ” © n 2 


Fran Fare EFS 


wh 


tits | Ms BAG 34 {4 
—_— Wills good or not. 
the dying Man; though this is not a good Will, 
yet tis no Forgery within the Statute 5 Ekz. _ 
Weſt':Coſe, - If a Man going beyound Sea prites a Letter, in 
Moor 179. which he appoints that his Lands ſhall go in ſuch 
| Manner, this is a good Will in Writing. .. © 
cer . The Teftator intended to deviſe Lands to G. D. 
ſ« Lake, for Life, Remainder to B B. in Fee; but before 
31 Je. the Writing of the Remainder he dy d; adjudg d, 
that the Deviſe was void for the whole, within 
the Statute 32 H 8. for the one depended on the 
other; but if he had intended one Acre for B. 
and another Acre for V. and had put the Deviſe 
of one Acre in Writing, and had dy'd before the 
Deviſe of the other Acre was written, it had been 
a good Deviſe for that Acre which was put in 
Writing, but not for the other. 
N. her The Teſtator devis d his Land by Parole, and a 
Edwards, Perſon who was preſent recited the Words to him, 
Cro. Eliz. and a{k'd if it was, and ſhould be his Will, and 
. 3 he affirm'd it ſhould ; then the Perſon put it into 
| Writing in the Life time of the Teſtator ſor his 
own Remembrance but without his Appointment 
this. was adjudg d a void Deviſe, becauſe not writ 
by the Appointment of the Teſtator, or by his 
Conſent, yet if he had read it to him, and he ap- 
prov'd it, in ſuch Caſe it had been as good as if 
| written by his Appointment. 
2Leon- 3. The Teſtator devis'd his Lands by Parole, and 
- gLeon.79; did not appoint it to be put into Yriting; but ano- 
ther Perſon, without his Knowledge or Command, 
but it into Writing in the Liſe time of the Leſta. 
tor; this happend a Year before, the Caſe of 
Naſh and Edwards laſt ment ion d, and it was ad- 
Downhall Judg'd a good Deviſe. N 0 
verſus... he Teſtator gave Inſtructions to write his 
Carelby, Will, and to give his Lands to one of bis Song 
Nes“ for Life, but | Writer put it down in Fee, ad. 
Abr.934. judg d, that it was altogether void, becauſe it 
Goldſ 126. | | 7 15 Was 
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[USER Wills good or not. 
was not the Will of the Teſtator; though one af 
the Judges would have it to be good for ſo much 
as ĩt appeut᷑ d to be the Intention of the Teſtator, 
vir. for Life. | Age 


Where the Writer omits a Legacy which he Coomt' 
(= & 
ry; but if he was directed to write an Eſtate far A 


was directed to inſert, tis a Fault, but no E 


Life to one; \wathi a Remainder in Fee to another, 
and he omits the Eſtate for Life, ſo that the Re- 
mainder takes Effect in Poſſeſſion, this is Forgery.. 
If a Man writes a Will without any Direction, 
and then upon reading it to the Teſtator he ap- 
proves it, this is a 4 Will. | i 
The Lord Chi 
in Butler and Baker's Caſe, tells us, that two 


Things are requiſite to the Perfection of à Vill 


where Lands are devisd, viz. W1iting, and the; 
Death of the Teſtator, and that the Writing 
qught to be ſull and perfect; and therefore if the 
Teſtator deſires auother to write his Walk: and 
therein to deviſe his Mannor of Dale to R. B. and 
his Heirs upon (ondition, Nc, and he writes it ta 
R. B. and his Heirs; but before he writ the Condi- 
tion the Teſtator dy, this is void, becauſe the 
Will was imperſect. Ko HUAHER $14.44 21 9v8h of 
From all which it may be collected, that 
though the Law requires Wills ſhould be in Vi- 
ting where Lands are devis d, yet formerly it was 

not neceſſary that it ſnould be written in the Te- 


ſtator's Life-time; for if Notes were taken by his 


Direction, and aſterwards put in Writing in the 
Form of a Will, if the Teſtator had dy d before 
it was ſnew d him. it was a good Will, and ſo it 
would have been if ſuch Notes were read to him, 
and not engroſs d. F | | 


| 4 "1:7: 8 Wri 
Deviſe to one and the Heir Males of his Body; E'berine- 
the Will was guawn by Rats; yet the Pieces were fo 


join d, that with the help of Witneſſes the Will bam. 


Pp 4 Was Allen 3, 


Juſtice Wray in his Argument R p. 31.l. 


ham verſin 
Erhering- 
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| '1 Wills.” BILL, 

was'prov'd, and it was afterwatdsproduc'd in 
Curt; and though the Clauſe was not .o plain 
as it might be read by Stranger, ye it was 
found for the Will, and it was gnawn ſince the 


þ , 
+ L 


esch of the Teſtatory for if ie had been goawn 


before, then it was not his Will at the Time of 


el 
en His Death. N 


Lawrence 
ver us 

K+ ' ey 
Allen 54 


bdaurnt before he dy d-. y, 
But by the Statute 29 Car, 2. cap, 3. there is a 
1 teration made in the Law relating to 
Vw, } Wills, 


„ * ; F 


"ſent for Kete, who wrote the Wi 


In Ejed ment the Caſe was, Mr. Danch being 
ſick; devis'd his Lands by Parale to his Wiſe for 
Life, and ſeveral Parcels to others in Nemainder, 
2 _ Ron — — 

e was there to put it into Writing; immediate 
the Wife (without the Knowledge of her Huſband) 
trom the Mouth 
of the Witneſſes who heard the Teſtator declare 
his Mind; but becauſe the Witneſſes differ d in 
the Limitation of ſore of the Remaindets, Kete 
wrote two Wills without the Privity of the Te- 
ftgtor, who dy'd before they were finiſh'd ; and 
both theſe Writings were loſt, but Copies of them 
were-' produc'd and teſtify'd to berof the ſame 


Effect with the Originals; adjudg d, that a De- 


viſe by Parole may be written from a Witneſs as 
well as from the Teſtator himſelf; that the Deſire 
to have his Will written, ought to be within a 
ſhort Time after the Deſire, that it may appear 
to be a continu'd Act, otherwiſe there muſt be a 
new Declaration to make it effectual j that if they 
agreed as to the Deviſe for Life tis good, tho they 
diſagreed to the Remainders; that tho the Te- 
ſtator was ſenſeleſs before the Will was quite 
written, yet tis à good Will in Writing; that if 
à Will is in Writing after the Death of the Te- 
ſtator, and loſt or burnt, yet if it can be prov'd 
by a Copy tis 


+ Ohh #/ 


, otherwiſe, if it was loſt or 
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ok s be Wig 3 
ife-time, im, or ome FerJon . 
2 ence, and br ton, and ſubſcrib'd 
in bis Preſence by three or N 2 

The Teſtator devis'd his Lands to Truftees and Bartie vee- 
their Heirs in Truſt, that if within three Tears there ws Lord 
d to bs a Marriage between the Lord Guilford, -. 
4 b, W. (who was Heir at Law to the Teſt ?- 73% 
tor) then to ber for Life, Remainder to her firſt 
Son, &c. and if that Marriage did not | 
then the Remainder to the Lord Faulkland in Tail, 
Ge. She did not marry. the Lord Guilford, but 
Mr. C. who brought a Bill in Equity to have the 
Lands, as being equal in Family, Eftate, and 
Perſon to the Lord Guilford, ſuggeſting, that his 
Lady was an Infant, and in no Fault, the Lord 
Guilford differing with the Truſtees about the Set-. 
tlement, and therefore ſhe ought not to loſe her. 
Eſtate-for the Fault of another. Upon the Hear- 
ing this Cauſe ſeveral P«pers, Letters, and Sayings 
of the Teſtator were offer d as Evidence, to prove 
that the Intention of the Teftator was, that it 
ſhould not be in the Power of the Lord Guilford 
to make the y Lady forfeit her Eſtate; but 
it was decreed, that thoſe Papers, Sayings, &c.. 
ſhould not influence the Conſtruction of a Wil 
for that would be to make them Part of the Will 
itſelf ; when by the Statute of Frauds, &c. every 
Part of a Will muſt be in Writing, and even be- 
fore thatStatute no collateral Proots were admitted, 
either by Papers or Words, becauſe a Will is a 
conſummate Act in itſelf; and Chancery will not 
relieve in this Caſe, becauſe the Condition was pre» 
cedent to her taking the Lands, viz. If ſhe marry d 
the Lord Guilford within thee Tears, then, c. ſo 
that for the N — — 

ity cannot reheve, as it might w there is 

a ono for Non-performance, becauſe Equity 
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455 1 the Civil Law ſeven Witneſſes were re- 


MMunoſſa, vo Wills, 
y make #n Fi 
Bt ny Lord ee a pant 


Wis revers'd iti the Hovſe of Peers upon an Appeal, 
©. Witneſſes $0 Will, 


Died tos Will, and an eig if the Teſta- 
tor could not write his own Name, and five were 
requird to Codicil 4 but 4s jure Gentium two Wit- 
noſe were ſufficient, And by the Canon Law all 
Wills by which any Thing was given in Plos Uſus, 
and ſich which relate only to ſecular Affairs, were 
to have three Witneſſes, whereof one wis to be the 
Miniſter of the Pariſh where the Teſtator lid. 
And in this particular the Canon Law agreeth 
with our Law, for two Witneſſes are requir'd t6 
6 Will for Goods, and three at for 
nds, but this doth not come near the Number 
requir'd by the Civil Law; and therefore tis no 
Wonder, that in theſe Courts where they proceed 
by that Law, 2 T i, off wullus Teftis, ns to 

0 Proof of 4 —— of Legacy, but where 
= Proof is refus d, our Courts will prohibit 
t em to 4 | , fl | Fi. 37 
A Will was ritten in an old Piece of Paper, 
but not ſign d by the Teſtator, nor ſeal'd by him, 
but there were three Witneſſes produc d to prove it 
to be his Will, two of them depoſed on the Keport 
of others, but the third had ſubſcrib'd his Name 


to the Will y and upon this Evidence the Plaintiff 


had a Verdict. Adjudg'd, that a Will of Landy 
deviſeable at Common Law was good without 
Witneſſes if it was put in Writing, and prov'd to 
he the Teſtator's Hand; and ſo it was achudg d in 
the Caſe of Gags and the of Fiſhmon- 
gers, Mich, 12 Fac. in Chancery, upon Mr.Goddard's 
Will, who, by a Paper pro d to be written bx 
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ſeveral Times, and were 75 altogether af the 


- Will was recited in the Codicil, and confi 
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e 
a fel e t Was, 
the Will Was 90 atteſted, that the Toft e a 
Yd the ſubſcribing Witneſſes to go into #nother | 
Room ſeven Yards froth the Room where he 
in which Room there was a Window broken, 
Me which the Teftator might ſee the Witneſſes 
udg'd, that it was ſuffident if the 


ſt bibriby 4. 

Toſtstor m ght fee them, md tha und that it was not ne- 
ceſſaty that he ſhould in the ſame * 
Room with the Witneſſes ; Parry then, tho in 


the ſame Room, he might turn his Back to them, 
and that would make t 7 void. 

A Will was attefted by three Witneſſes but 

not At the ſame Time, for they ſeverally ſubſcrib'd + Ch 
their ſhe ſe at the Kequeſt the Tefttor, —_ Rep. 19% 


Time, this was decreed a Will. 

But where two Witneſſes ſubſcrib'd 3 will if 
Lands, and about a Year afterwards the Teftatoy Le: 1wf 
made u Codicil, which was alſo ſubſcrib'd by td 7 , 
Witneſſes, of which one of them was a Witneſsto ;Mor,262 
the Will, and the other was 4 new Wit 7 = 

2 
ome new Diſpoſitions made. 'The Queſtion 

hether the new Witneſs to the Codicil, who had 
not ſeen the Teſtator himſelf ſubſcribe the 25 
ſhould be a third Witneſs to make it a good WI! 
It was inſiſted, that th the Will and Codicil 
were in diſtin Papers, and made at ſeyeral Times, 
yet they were but ohe 'Will, and it but one Wil, 
hen there are three Witneſſes to it. But it vas ad- 
ag d, chat the e to the Coditil was 2 
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Hein made Bhs will atteſted by Witneſſes, 
The Will was . and hearing the 
„ Euſe inthe Prer ove Court, & tence was 
ven againſt the Will; and upon an Appeal to t 
„ Drilegaes, two Records were 1.4 to avoid the 
eſtimony of two of the Witneſſes to this Will, 
by which appear'd, that one of them was con- 
victed for a Li J, and the other for ſinging 4 Ballad 
againf} the Government, and both of them adjudg'd 
to to the Pillory, but no Proof that they ſtood in It; 
'i aſter thoſe "V inefles were examin'd in the Spiri 
tual Court, and before Sentence given, there came 
a Pardon, by which th 18 don d. The 
was, Whether t itions taken in 
the Spiritual Court ſhall be Bod or for Evidence ? 
It was a that if their Teſtimony was not 
£92 qui at the Time it was taken, the ſubſequent Par- 
would not make it good; and that the Judg- 
ment of PINKY makes the Infamy, tho it was 
never executed, but the Len was . 
ther the he Julgment for thoſe Crimes ſhould ma 
theminfamous, becauſe tis not from the 1 e 
but from the Nature of the Crimes that the Infa, 
4 2 tis true, the Judgment to the 75 
! at Common Law, but not by 
Civil Law, unleſs the Cauſe was ine 
3 and tis by theſe Laws that this Caſe is to 
N determin d, and for this wren d, auf the Wi il 
e Prerogative Court was revers' 
oy ply! wry & 5 Ama it is enacted, that U 
Cap» 14. the Statute 4 & 5 ma it is that a 
- b Witneſſes as are allow to be good on Trials 
nate 433 at Law, ſhall be deem d good Witneſſes to Eu 
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